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Court erf Appeals of the District of Columbia 

Xo. 4013. ! 

i 

1 Toward W. Ambruster, Appellant, 

vs. 

I 

Andrew W. Mellon, Secretary of the Treasury of the 

United States, et al. 


a Supreme Court of the District of Columbian 

Equity. Xo. 48209. 

Howard \V. Ambruster, Plaintiff, j 

vs. j 

Andrew W. Mellon. Secretarv of the Treasury of the United 

i 

States, Herbert Hoover, Secretary of Commerce of the 
United States, and William M. .Jardine, Secretary of 
Agriculture of the United States, Defendants. 

I 

United States of America, j 

District of Columbia, ss: 

i 

I>e it remembered that in the Supreme Court of j the Dis¬ 
trict of Columbia, at the City of Washington, in sjaid Dis¬ 
trict, at the times hereinafter mentioned, the fallowing 
papers were tiled and proceedings had, in the above-en¬ 
titled cause, to wit: | 

i 

1 Bill of Complaint . j 

Filed April 12, 1928. j 

i 

In the Supreme Court of the District of Columbia. 

Equity. Xo. 48209. 

I 

Howard W. Ambruster, Plaintiff, 

vs. 

Andrew W. Mellon, Secretary of the Treasury of the United 
States, Herbert Hoover, Secretary of Commerce} of the 
United States, and William M. Jardine, Secretary of 
Agriculture of the United States, Defendants. 

| 

The plaintiff, Howard W. Ambruster, respectfully shows 
to the Court as follows: 
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1. That lie is a citizen of the United States and is en- 
gaged in the business of importing crude drugs into the 
United States, and that his place of business is 261 Broad- 
wav, Xew York Citv, in the State and Countv of Xew York. 

2. That the defendant, Andrew W. Mellon, is a citizen of 

the United States and Seeretarv of the Treasure of the 

• » 

United States, and resides in the District of Columbia. 

That the defendant, Herbert Hoover, is a citizen of the 
United States and Seeretarv of Commerce of the United 
States, and resides in the District of Columbia. 

That the defendant, William M. Jardine, is a citizen of 
the United States and Secretary of Agriculture, and resides 
in the District of Columbia. 

3. That at the time of the tiling of this Bill of Complaint, 
and prior thereto, your petitioner, Howard W. Ambruster, 

was the owner of a large amount of the crude drug 
2 known as 4k Krgot of Rye," imported by the said 
Howard W. Ambruster from Spain. This ergot was 
imported and admitted into the United States under the 
terms and conditions and the regulations of what is popu¬ 
larly known as the Federal Food and Drugs Act, and is 
fully up to the* requirements of the United States Pharma¬ 
copoeia and is not sub-standard ergot of rye. 

4. That in and by the Act of Congress of June JO, 1906 
(34 Stat. 768) commonly known and hereinafter referred 
to as the Federal Food and Drugs Act, and the acts amend¬ 
atory thereof and supplemental thereto, it is, among other 
things, provided as follows: 

i4 Sec. 2. That the introduction into any State or Terri- 

torv ' * from anv other State or Territorv of the 

• • 

District of Columbia, or from anv foreign countrv, * 
of anv article of food or drugs which is adulterated or mis- 
branded, within the meaning of this act, is hereby pro¬ 
hibited: and any person who shall ship or deliver for ship¬ 
ment from anv State or Territorv * * * to anv other 

• • • 

State or Territory * ' or who shall receive in anv 

State or Territorv * * from anv other State or Ter- 

• * 

ritory * * or foreign country, and having so received, 

shall deliver, in original unbroken packages, for pay or 
otherwise, or offer to deliver to any other person, any such 
article so adulterated or misbranded within the meaning of 
this act, * * i " shall be guilty of a misdemeanor, * • 
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“Sec. 3. That the Secretary of the Treasury,! the Sec- 
relarv of Agriculture, and the Secretary’ of Commerce and 
Labor shall make uniform rules and regulations for carry¬ 
ing out the provisions of this act, including* the collection 
and examination of specimens of foods and drugs manu¬ 
factured or offered for sale * * * in unbroken |packages 

in anv State other than that in which thev shall have been 
• * 

respectively manufactured or produced, or which shall be 
received from any foreign country, * * or for export 

or import between the United States and any foreign port 
or country.” 

“Sec. 4. That the examinations of specimens!of foods 
and drugs shall be made in the Bureau of Chemistry of the 
Department of Agriculture, or under the directiop and su¬ 
pervision of such bureau, for the purpose of determining 
from such examinations whether such articles are adulter¬ 
ated or misbranded within the meaning of this apt; and if 
it shall appear from any such examination that anjy of such 
specimens is adulterated or misbranded within tne mean¬ 
ing of this act, the Secretary of Agriculture shjall cause 
notice thereof to be given to the party frpm whom 
3 such sample was obtained. Any party sp notified 
shall be given an opportunity to be heard, under 
such rules and regulations as may be prescribed gs afore¬ 
said, and if it appears that any of the provisions of this 
act have been violated by such party, then the Secretary of 
Agriculture shall at once certify the facts to th ^3 proper 
United States District attorney, with a copy of the results 
of the analysis or the examination of such article iduly an- 
thenticated by the analyst or officer making such Examina¬ 
tion, under the oath of such officer. After judgment of the 
court, notice shall be given by publication in such! manner 
as may be prescribed by the rules and regulations afore¬ 
said.”’ ‘ ^ | 

“Sec. G. That the term ‘drug,’ as used in this act, shall 
include all medicines and preparations recognized in the 
United States Pharmacopoeia or National Formujary for 
internal or external use, and any substance or mixture of 
substances intended to be used for the cure, mitigation, or 
prevention of disease of either man or other animgls.” 

“Sec. 7. First. If, when a drug is sold under pr by a 
name recognized in the United States Pharmacopoeia or 
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National Formulary, it differs from the standard of 
strength, quality, or purity, as determined by the test laid 
down in the United States Pharmacopoeia or National For¬ 
mulary official at the time of investigation: Provided, That 
no drug defined in the United States Pharmacopoeia or 
National Formulary shall be deemed to be adulterated un¬ 
der this provision if the standard of strength, quality, or 
purity be plainly stated upon the bottle, box, or other 
container thereof, although the standard mav differ from 
that determined by the test laid down in the United States 
Pharmacopoeia or National Formulary. 

“Second. If its strength or purity fall below the pro¬ 
fessed standard or quality under which it is sold.” 

“Sec. 8. That the term ‘misbranded.’ as used herein, 
shall apply to All drugs, or articles of food, or articles 
which enter into the composition of food, the package or 
label of which shall bear any statement, design, or device 
regarding such article, or the ingredients or substances 
contained therein which shall be false or misleading in 
anv particular, * * 

“Sec. 10. That any * * *, drug, * * * that is 

adulterated or misbranded within the meaning of this act, 
and is being transported from one State, Territory, Dis¬ 
trict, or insular possession to another for sale, or, having 
been transported, remains unloaded, unsold, or in original 
unbroken packages, * * * or if it be imported from a 
foreign country for sale, * * * shall be liable to be 
proceeded against in any district court of the United States 
within the district where the same is found, and seized 
for confiscation by a process of libel for condemnation.” 

“Sec. 11. The Secretary of the Treasury shall de- 


4 liver to the Secretary of Agriculture, upon his re¬ 
quest from time to time, samples of foods and drugs 
which are being imported into the United States or offered 
for import, giving notice thereof to the owner or consignee, 
who may appeal* before the Secretary of Agriculture, and 
have the right to introduce testimony, and if it appear from 
the examination of such samples that any article of food 
or drug offered to be imported into the United States is 
adulterated or misbranded within the meaning of this act, 
or is otherwise dangerous to the health of the people of 
the United States, * * * or is otherwise falsely 

labeled in any respect, the said article shall be refused 
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admission, and tlie Secretarv of the Treasury shall refuse 
delivery to the consignee and shall cause tlie destruction 
of any goods refused delivery which shall not he exported 
bv the consignee within three months from the cjlate of no- 
t ice of such refusal under such regulations as jthe Secre¬ 
tary of the Treasury may prescribe: * * Vf 

“Sec. 12. * * * The word ‘person’ as usjed in this 

act shall be construed to import both the plural aiid tlie sin¬ 
gular, * * * and shall include corporations, com¬ 
panies, societies, and associations.” j 

i 

That the foregoing provisions of said Federal |Food and 
Drugs Act were, at all of the times herein mentioned, and 
still are, in full force and effect. j 

5. That pursuant to the authority vested in j them by 
Section 3 of said Federal Food and Drugs Act, the de¬ 
fendants, Andrew W. Mellon and Herbert Hoover, in tlieir 
respective capacities of Secretary of the Treasury and 
Secretary of Commerce of the United States, ;and one 
Henry C. Wallace, predecessor in office of defendant Wil¬ 
liam M. Jardine in his capacity of Secretary of Agriculture 
of the United States, on or about the 10th day 'of June, 
102*2, made and promulgated certain rules which were and 
now are known and designated as “Rules and Regulations 
for the Enforcement of the Federal Food and Drugs Act,” 
and that said rules and regulations have since been and 
now are, in full force and effect. ' 

.”) G. That among the rules and regulations! so pro- 

mulgated by the defendants are the following: 

“Regulation 4.—Methods of Analysis, j 

i 

(Section 4) j 

(a) Drugs recognized in tlie United States Pharmacopoeia 
or National Formulary for which methods of Analysis 
have been prescribed in said Pharmacopoeia or National 
Formulary shall be analyzed bv these methods.” 

- • * i 

i 

i 

“Regulation 8.—Standards for Drugs. I 

o ° | 

I 

(Section 7, in the Case of Drugs.) 

(a) A drug sold under or by a name, or a synonyjn, rec¬ 
ognized in tlie United States Pharmacopoeia or National 
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Formulary, unless labeled as prescribed by paragraph (b) 
of this regulation, shall conform to the standard of strength, 
quality, or purity for the article as determined by the test 
laid down in the United States Pharmacopoeia or National 
Formulary official at the time of investigation. An article 
shall not be deemed to conform to such standard of 
strength, quality, or purity unless it conforms in every re¬ 
st >ect to all the requirements and specifications of the 
United States Pharmacopoeia or the National Formulary 
for the article. 

(b) A drug sold under or by a name, or a synonym, 
recognized in the United States Pharmacopoeia or the Na¬ 
tional Formulary which does not conform to the standard 
of strength, quality, or purity for the article as determined 

bv the test laid down therein shall be labeled with a state- 
• 

ment to the effect that the drug is not a United States 
Pharmacopoeia or National Formulary article: in addition 
it shall be labeled with a statement showing its own actual 
strength, quality, or purity, or else with a clear and exact 
statement of the nature and extent of the deviation from 
the standard of strength, quality, or purity set out for such 
article in the United States Pharmacopoeia or National For¬ 
mulary.” 

“Regulation 14.—Label. 

(Section 8.) 

((/) The label shall be free from any statement, design, 
or device regarding the article or the ingredients or sub¬ 
stances contained therein, or quality thereof, or place of 
origin, which is false or misleading in any particular. The 
terms ‘design’ and ‘device’ include pictorial matter of 
every description, abbreviations, characters, and signs." 

“Regulation 15.—When Label is Required. 

(Section 8.) 

(c) Drugs which fall within the proviso of section 7, 
paragraph first, in the case of drugs (regulation 8, (b) )." 

“Regulation 17.—Character of Name. 

(Section 8.) 

(a) A simple or unmixed food or drug product shall be 
sold by its common name in the English language; or, if a 
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drug recognized in the United States Pharmacopoeia or 
Xational Formulary, by the name or names therein desig¬ 
nated/’ | 

(> “Regulation 30.—Article Suitable Only for Techni¬ 
cal or Restricted Use, Denaturing. 

(Section 11.) ! 

(/>) A l'ood or drug having but a restricted legitimate 
use and of such character that it can not legally be dis- 
tributed for unrestricted general use, e. g., pharriiacopoeial 
crude drugs deficient in active principle and certain sub¬ 
stitute's for ])harmacopo‘ial crude drugs, may be allowed 
entry it* properly labeled, provided suitable evidence be 
furnished by affidavit or otherwise that it will be used by 
a designated party or parties for manufacture into articles 
in which it may be legitimately employed. The p^nal bond 
given at the time of entry will not be canceled uijitil proof 
of satisfactory use of the product shall have been received.” 


That it is further provided in and by said rules and 
regulations that all invoices of drugs shipped to the United 
States shall have attached to them a declaration of the 
shippers, certifying that the drugs covered by each invoice 
are not of such a character as to prohibit their ciitry into 
the United States in accordance with the Federal Food and 
Drugs Act. and that it is further provided that shipments 
of drugs which are in violation of said Act shall be seized 
and dost roved bv collectors of Customs acting as ladminis- 
trative officers in carrving out the instructions of the De- 
partment of Agriculture. 

7. That crude ergot or rye is, and at all of the times 
herein has been, a drug having but a restricted legitimate 
use and is of such a character that it cannot bg legally 
distributed for unrestricted general use. That its most ex¬ 
tensive legitimate use, so far as is known to your petitioner, 
is in the manufacture of fluid extract of ergot foi* use of 
and on prescription by physicians in emergencies arising in 
obstetrical cases. That it is commonly sold under the name 
of “Ergot ” or “Ergot of Rye,” which is a name recognized 
in the United States Pharmacopoeia, and has a standard 
of strength, qu/aity and purity prescribed for said! drug in 
the provisions of said United States Pharmacopoeia. 
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8. That said United States Pharmacopoeia also provides, 

among other things, that certain official preparations 

7 are to be made only from drugs that conform to the 
pharmacopceial standards, definitions and descrip¬ 
tions, and that by reason of such provisions no fluid extract 
of ergot can meet the requirements of the United States 
Pharmacopoeia unless it be prepared from crude ergot 
which is of the pharmacopceial strength, quality and purity 
prescribed. 

9. That crude ergot or rye and the fluid extract of ergot 
prepared therefrom is of such a character that if it con¬ 
tains impurities or is deficient in strength or in therapeu¬ 
tic qualities, or falls below the standard of “strength, 
purity and quality” prescribed by the United States Phar¬ 
macopoeia, it becomes extremely dangerous to the health 
and the lives of the persons to whom it may be adminis¬ 
tered and as such is within the specified provisions of 
Section 11 of the Federal Food and Drugs Act hereinabove 
set forth. 

10. Your petitioner alleges that the crude ergot of rye 
is in itself a dangerous drug when put to an illegitimate 
use, and a most useful drug when confined to its legitimate 
use. The crude ergot of rye is most generally used by 
the manufacturers of drugs and pharmacists in the prepara¬ 
tion and compounding of what is known as the fluid extract 
of ergot. This drug comes under the terms specifically 
prescribed in Regulation 30, Subsection B. as a drug hav¬ 
ing a restricted legitimate use, and of such character that 
it cannot legally be distributed for unrestricted general 
use. Its most common use is by physicians in certain ob¬ 
stetrical cases. In these cases the fluid extract of ergot 
is the best known drug to produce a contraction of the 
uterus in cases of childbirth. The importance to the public 
that its stmiyth, quality or purity, as prescribed by the 
United States Pharmacopoeia be maintained cannot be over¬ 
stated. Under a recent announcement of the Department 

of Agriculture under the said Federal Food and 

8 Drugs Act, as it appeared in volume one of Dunn's 
Food and Drug Laws, pages 270 and 271, this state¬ 
ment is made with reference to this class of drugs depended 
upon in emergencies: 

“The officials of the Bureau of Chemistry believe, and 
their opinion is shared by responsible manufacturers, that 


9 


i 

H. W. AMBEUSTEK VS. A. W. MELLON ET AL. 


in the ease of medicin e depended upon for emergencies 
and in the treatment of serious diseases, no effort should 
be spared to guarantee tlie dosage employed. I) is usually 
impracticable for the physician to determine for himself 
whether or not a drug is of standard strength,j quality or 
purity. He must depend upon the manufactureij to furnish 
his medical supplies correctly made. Xot only are the pa¬ 
tient and the physician protected by a strict enforcement 
of the Food and Drugs Act, but the conscientious manu¬ 
facturer is also protected against the competitor* who per¬ 
haps fails to exercise proper care in the manufacture and 
control of his preparations.” 


Your petitioner alleges that the fluid extract of ergot 
is a preparation used by physicians in obstetrical cases in 
emergencies, and life and health depend upon maintaining 
the purity and strength of this essential drug, j 

Your petitioner alleges that the defendants, Andrew \Y. 
Mellon as Secretary of the Treasury and Williajm M. Jar- 
dine as Secretary of Agriculture have in violation of Sec- 
tion 7 of said Act, and in violation of Regulation 30, Sub- 
section P>, admitted, through the Customs House at the 
ports of entry, parcels of crude ergot of rye kvhere the 
standards of strength, quality or purity were plainly stated 
upon the container thereof and which statements on such 
packages or containers plainly showed that the! drug did 
not come up to the standard prescribed in the United States 
PharmacopuMa and of said Act, and such ergot isj classified 
generally as Sub-standard Frgot. And in violation of 
Regulation 30, Subsection B, the said defendantsjliave per¬ 
mitted unlawful affidavits to be executed that isaid sub¬ 


standard ergot of rye will be used by certain designated 
persons, firms or corporations for manufacture! into the 
fluid extract of ergot, which were in violation of the said 
Act, and said Regulation 30, Subsection $, in that 
9 the said fluid extract of ergot to be so manufactured 
was to be sold in interstate commerce. That said 
sub-standard ergot of rye has been illegally pernjiitted en¬ 
try in the United States and in violation of the provisions 
of Regulation 30, Subsection B, to be delivered under the 
affidavit prescribed therein, to certain persons, | corpora¬ 
tions and firms, whose identity is within the peculiar knowl¬ 
edge and official records of the defendant, William M. Jar- 
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dine, as Secretary of Agriculture. Under the provisions 
of said Regulation .‘>0, Subsection B, a penal bond is re¬ 
quired at the time of entry of said drug, and it is further 
provided that said bond will not be cancelled until proof 
of satisfactory nsr of the product shall have been received. 
The onlv fluid extract of ergot that can be lawfullv sold or 
shipped in interstate commerce, is that prepared in strict 
conformity with the provisions as set out in the United 
States Pharmacopoeia, which provisions are made by the 
terms of the said Act a part of the Act, as much as if 

thev had been actuallv written in the Act. The release bv 
* * • 

the defendants to the manufacturer under the affidavit 
prescribed in said Regulation .‘10, Subsection B, to the drug 
manufacturer ov pharmacist, upon the declaration that it 
is to be used in the manufacture of fluid extract of ergot, 
when tlie said Department has knowledge, and is put on no¬ 
tice by the notations and markings on the original import¬ 
ers’ package, admitted under the provisions of Section 7, 
and said Regulation MO, is illegal and in contravention of 
the terms of the statute and of the terms of Regulation 30, 
Subsection B, and of Section 11 of said Act, because the 
crude drug is to he put to an illegitimate and illegal use and 
is “otherwise dangerous to the health of the people of the 
United States." 

11. That your petitioner is informed and verily 
10 believes, and therefore avers, that at various times 
since the 1st day of September, 10*27. the defendant, 
William M. Jardine, in his capacity as Secretary of Agri¬ 
culture, has knowingly permitted the entry into the United 
States of certain lots or shipments of crude ergot of rye 
of a quality, strength and purity below the standard pre¬ 
scribed by the United States Pharmacopoeia and the Fed¬ 
eral Food and Drugs Act, and of a character dangerous 
to the life and health of the people of the United States, 
and has knowingly and wilfully permitted the same to be 
released for unrestricted sale and use in the manufacture 
of fluid extract of ergot for medicinal use by physicians 
in obstetrical and other cases. 

12. That your petitioner is further informed and be¬ 
lieves, and therefore avers, that the said defendant, Wil¬ 
liam M. Jardine, in his capacity of Secretary of Agricul¬ 
ture, from time to time since the first day of September, 
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1927, lias knowingly an I illegally permitted tjie importa¬ 
tion and entry into the United States by varicjus persons, 
firms and corporations, whose names are unknown to your 
petitioner, hut whose identity is within the peculiar knowl¬ 
edge of said defendant, of certain lots or shipments of crude 
ergot of rye which had been reconditioned anjd relabeled 
after prior rejection by said defendant and represented by 
the importers to be of the quality, strength and'purity pre¬ 
scribed by the said Act and United States Pharmacopoeia, 
when in truth and in fact said shipments were not equal 
to but were far below said prescribed standard! of quality, 
purity and strength. 

13. That your petitioner is further informed and be¬ 
lieves, and therefore avers, that the said defendant, Wil¬ 
liam M. Jardine. in his capacity as Secretary bf Agricul¬ 
ture, has from time to time since the 1st day jof Septem¬ 
ber, 1927, knowingly and illegally permitted tl(e importa¬ 
tion and entry into the United States by various persons, 

firms and corporations, whose names arb unknown 
11 to your petitioner, but whose identity isjwithin the 

peculiar knowledge of said defendant, jof certain 
lots or shipments of crude ergot of rye of a quality, strength 
and purity far below the standard prescribed by said Act 
and United States Pharmacopmia, and has kno\vinglv per¬ 
mitted the same to be released under bond pursuant to 
Regulation 30, hereinabove set forth, and has iknowinglv 
and wilfully permitted the same to be sold in j interstate 
commerce without restriction and without requiring the 
proof of disposition thereof required by the provisions of 
said Regulations. j 

14. That your petitioner is further informed cinjcl believes, 
and therefore avers, that the said defendants, Ajndrew W. 
Mellon as Secretarv of the Treasure of tho Unified States, 
Herbert Hoover as Secretary of Commerce of the United 
States, and William M. Jardine as Secretary of Agricul¬ 
ture of the United States, have permitted many illegal im¬ 
portations and entries into the United States for sale in 
interstate commerce of the sub-standard drug of crude 

• i 

ergot of rye, under the provisions of said Section 7 of the 
Act and Regulation 30 thereof, upon the execution of an 
affidavit and bond, as is provided in the said Regulations 
on what the said defendants denominate a “Conditional 
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Release"; tliat these releases of said drug are “dangerous 
to the health of the people of the United States." and are 
illegal, in that the said suh-standard crude ergot of rye is 
released to be manufactured into the fluid extract or ergot 
for sale, in interstate commerce in the United States and is 
“dangerous to the health of the people of the United 
States.'’ 

That the said defendants have in their official files and 
records the names of said persons, firms or corporations 
who have engaged in the said illegal traffic of the sub¬ 
standard crude ergot of rye. which does not meet the stand¬ 
ard of strength, quality or purity as prescribed by 
12 the said Act and as set forth in the United States 
Pharmacopoeia. Request has been made by the pe¬ 
titioner of the names of such parties, the amounts and dates 
of such importations of the defendant, William M. Jardine, 
as Secretarv of Agriculture, and was refused. 

That it is necessary for the just and proper presentation 
of this case, and in the public interest, to have the names 
produced in this record of such persons, firms or corpora¬ 
tions who have obtained from the said defendants such 
“Conditional Releases" of the sub-standard crude ergot of 
rye, with the amounts of such importations and dates when 
said drug was admitted entry. All such importations or 
entry into the United States of stocks of said sub-standard 
crude ergot of rve are illegal, and should be recalled bv the 
defendants and required to be exported or destroyed, as 
the Act prescribes. All of said stocks admitted under said 
“Conditional Releases" or otherwise are illegallv within 
the territory ofi the United States and the uses to which 
they are put are “dangerous to the health of the people of 
the United States." 

15. That your petitioner is further informed and verily 
believes, and therefore avers, that the said defendant, Wil¬ 
liam M. Jardine, in his capacity of Secretary of Agricul¬ 
ture, has, from time to time, since the 1st day of September, 
1927, knowingly permitted the entry and importation into 
the United States by certain persons, firms and corpora¬ 
tions, whose names are unknown to your petitioner, but 
whose identity is within the peculiar knowledge of said 
defendant, of certain lots or shipments of crude ergot of 
rye of a strength, quality and purity far below the standard 
prescribed by the said Act and the United States Pharma- 
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copceia with the knowledge that the samb was to be 

13 manufactured into fluid extract of ergot I to be used 
medicinally in such a wav as to constitute a menace 

and danger to the health of the people of the United States. 

1G. That your petitioner is further informed! and verily 
believes, and therefore avers, that the said defendant, Wil¬ 
liam M. Jardine, has, since on or before the 1st day of Sep¬ 
tember, 1927, knowingly and wilfully permitted various 
quantities of crude ergot of rye of a standard <Jf strength, 
quality and purity far below that prescribed liv the said 
Act and the United States Pharmacopoeia to remain within 
the United States and to be sold and shipped iii interstate 
commerce under false and misleading brands, marks and 
symbols without certifying said facts to the Appropriate 
United States Attorneys, with directions to proceed against 
the importers of said drug and without directingjtlie United 
States Collectors, as administrative officers of the Depart¬ 
ment of Agriculture, to seize said drugs for condemnation 
and destruction or export. 

17. That all of said acts and omissions of said .defendant, 
William M. Jardine, in his said capacity of Secretary of 
Agriculture, are without warrant in law and are ijn violation 
and disregard of the provisions of said Federal Food and 
Drugs Act and of the rules and regulations dulv made and 
promulgated for the enforcement thereof. 

IS. That your petitioner has from time to timb called to 
the attention of said defendant, William M. Jardine, the 
matters and facts hereinbefore alleged and hasj requested 
said defendant to take appropriate action in the'; premises, 
but that said defendant has refused, and continues to re¬ 
fuse, to do so. 

19. As hereinbefore mentioned, your complainant is the 
owner of a large amount of the crude drug known as “Er¬ 
got of Rye”, imported by your complainant from 

14 Spain, and is in the business of importing crude 
drugs into the United States. That the Ergot of rve 

imported and owned by your petitioner is not sub-standard 
ergot of rye but is fully up to the United States Pharma¬ 
copoeia requirements. The United States produces prac¬ 
tically no crude ergot of rye for commercial ujse or for 
manufacture into the fluid extract of ergot which, ns here¬ 
inbefore mentioned, is a necessary and useful drug, and is 
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therefore dependent upon import;:!ions. That if the acts 
hereinbefore complained of are not restrained and enjoined, 
no importer of; the pure ergot of rye will he able to con¬ 
tinue in the business of importing 1 ergot meeting the stand¬ 
ards required by the United States Pharmacopoeia and the 
terms of the Act hereinbefore set forth. If the illegal acts 
of the defendants are permitted to continue, the public in¬ 
terest of the United States will suffer irreparable harm, 
and your complainant alleges that the illegal acts herein 
complained of are resulting in irreparable injury to him, 
against which he can have no adequate and complete rem¬ 
edy save and except in a court of equity. 

Wherefore, the premises considered, the plaintiff prays 
as follows: 

First. That the process of this Court issue to each of the 
defendants, requiring them to appear and answer this Bill 
of Complaint, but answer under oath is specifically waived. 

Second. That the defendants, and each of them, be en¬ 
joined and restrained pendente life, and permanently upon 
a final hearing in this cause, from admitting into this coun¬ 
try the drug known as crude ergot of rye by persons, firms, 
or corporations when the crude drug, ergot of rye, bears 011 
its original package, parcel, or container when offered for 
entry at the port such markings, description, or designation 
as plainly show that it does not meet the requirements of 
the United States Pharmacopoeia and the said Fed- 
lb eral Food and Drugs Act, and the said regulations 
promulgated for the enforcement of said Act. 

Third. That the defendants and each of them be enjoined 
and restrained pendente lite, and permanently upon a final 
hearing of this cause, from admitting into this countrv the 
drug known as crude ergot of rve to be sold in interstate 
commerce to be manufactured into fluid extract of ergot bv 
persons, lirms, or corporations when the crude drug ergot 
of rye bears on its original package, parcel, or container 
when offered for entry at the port such markings, descrip¬ 
tion or designation as plainly show that it does not meet 
the requirements of the United States Pharmacopoeia and 
the said Federal Food and Drugs Act and the said regula¬ 
tions promulgated for the enforcement of said Act. 

Fourth. That the defendants and each of them be di¬ 
rected to do whatever may appear to be lawful to reject and 
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refuse such e 1 * 2 * 0 1 or rvc when offered for entifv into the 
United States, accompanied by the affidavit required under 
Regulation 30, Subsection B, showing* the use thjat is to be 
made of the crude ergot of rvc when that use is shown to 
be that it will be manufactured into the fluid ,extract of 
ergot for sale in interstate commerce. 

Fifth. That the defendants and each of them lj>e directed 
to do what may appear may be lawfully done tcj> recall all 
stocks of importations of ergot of rye which wejre permit¬ 
ted entry under said affidavit required by Regulation 30, 
Subsection B, and under the terms of which penal bond was 
executed stipulating for a satisfactory use of tlfo product 
where such parcels, packages, or containers of tlie ergot of 
rye plainly showed at the time of entry by its jmarkings, 
descriptions, or designations that the said ergot did not 
meet the requirements of the said Act and the Unijted States 
Pharmacopoeia. 

lb Sixth. That the defendants and each of them be 

enjoined and restrained pendente lite and perma¬ 
nently upon a final hearing of this cause from allowing im¬ 
portations of crude ergot of rye which do not upbn proper 
examination meet all the requirements and specifications of 
the United States Pharmacopoeia and the said Federal 
Food and Drugs Act. 

Srrruth. That the defendants, and each of thenji, require 
the strict conformity by the importers of crudej ergot of 
rye, (and to the persons, firms, or corporations [who pur¬ 
chase same, to be sold as ergot of rye or to be manufac¬ 
tured into fluid extract of ergot, and sold in interstate 

• 1 

commerce), to the terms of the said Act and tjo all the 
regulations promulgated for making effective thejsaid Act 
for the protection of the health of the people of tl^e United 
States. | 

Fifjhth. That the defendants, and each of them, be di¬ 
rected to recall under the terms of the bond andi affidavit 
issued under said regulations, all stocks of ergotl or fluid 
extract of ergot manufactured from said stocks Which are 
sub-standard and do not comply in every respect 'with the 
said Act and regulations when imported. And tjo report 
all such importations as in violation of the said [Act and 
said regulations to the proper United States District At¬ 
torneys for appropriate action as provided by said Act. 
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Ninth. That the defendants, ai d each of them, he re¬ 
quired to enforce the said Act so as to stop the entry of 
crude ergot of |rve into the United States when such drug 
does not comply in all respects to the terms of said Act 
and all the requirements of the United States Pharma¬ 
copoeia or National Formulary. 

Tenth. That the defendants, and each of them, having in 
their records or files the names of the firms, persons, or 
corporations who have been permitted under Regu- 
17 lation 30, or any other regulation or method, by what 
is termed “Conditional Release”, or otherwise, to 
import ergot of rye which is sub-standard or which did not 
strictly meet the requirements of the said Act, be required 
to furnish for this record the names of all such persons, 
firms, oi* corporations, the amount of such ergot importa¬ 
tions, the date of same, and the use to which said ergot was 
to be put. 

Eleventh. That the defendants, and each of them, be re¬ 
quired to act with all due and prompt diligence in the en¬ 
forcement of the said Act, in the public health interest, be¬ 
cause of the great damage being done to the health of the 
people of the United States, in the manufacture of fluid ex¬ 
tract of ergot from said stocks of sub-standard ergot which 
does not meet the requirements of the said Act and the 
United States Pharmacopoeia, or National Formulary, be¬ 
cause in view of the premises, time is of the essence. 

And for such other, further, and general relief as the 
nature of the cause mav require. 

' HOWARD W. AMBRUSTER, 
REES A. GILLESPIE, 

By JXO. W. PRICE, 

Counsel for Plaintiff. 


0. BASCOM SLEMP, 

FRANCIS C. LOTHROP, 

WISE, WHITNEY and PARKER, 
15 William St., New York. 
JOHN W. PRICE, 

Southern Bldg., Washington. 


District of Columbia, ss: 

I, Howard W. Ambruster, on oath state that I have read 
the foregoing Bill of Complaint by me subscribed and know 
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the contents thereof, and that the matters and things there- 
in sot forth I verilv l)elieve to he true. 

HOWARD W. AMBRUSTER. 

IS Subscribed and sworn to before me 1 hisj 12th dav 
of April, 1928. j 

[seal.] LILLIAN BAL^S, 

Notary Public, D. C. 

Pair for Injunction Pendente Lite. 

Filed April 12, 1928. 

* * # * # 

Upon consideration of the Bill of Complaint filed in the 
above-entitled cause, it is this 12 day of April, 1928, 

Ordered, that the defendants, Andrew W. Mellon, Secre¬ 
tary of the Treasury of the United States, Herbert; Hoover, 
Secretary of Commerce of the United States, and! William 
M. Jardine, Secretary of Agriculture of the United States, 
appear in this court on or before April 30 1928, at 10 o’clock 
a. m. and show ettasc, if any they have, why they should not 
be enjoined and restrained as prayed in said Bill of Com¬ 
plaint, pending the final determination of this cajise, pro¬ 
vided a copy of this order be served upon each of the de¬ 
fendants ten days before the return day fixed herein. 

Bv the Court: 

WILLIAM HIT£, 

Justice. 

Marshal’s Ret u rn. 

| 

Served a copy of the within rule on Andrew Wl Mellon 
Secv. of Treas. of U. S. of A. by 0. L. Mills, Asst. Secv. 
4 12 28 personally: ; 

Served a copy of the within rule on Herbert Hoover, 
Secy, of Commerce by E. Morgan, Solicitor 4/12/28 per¬ 
sonally: j 

Served a copy of the within rule on William M. .fardine, 
Secy, of Agriculture by R. W. Dunlop, Ass’t Secy. 4/12/28 
personallv: 

EDGAR C. SNYDER, 

l \ S. Marshal in and for the Dist. of Columbia. 

By DONALD A. ROCK, j 

Deputy U. S . Marshal. 


2—4913a 
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19 Motion to Discharge Rule as to Defendant T!oarer. 

Filed April 30, 19*28. 

##*#**:* 


Xow comesthe defendant, Herbert Hoover, Secretary of 
Commerce, by and through Leo A. Hover, United States 
Attorney, in and for the District of Columbia, his attorney, 
and moves this Honorable Court to discharge as to him the 
rule to show cause heretofore issued bv it on the twelfth 
day of April,, nineteen hundred and twenty-eight, and di¬ 
rected to him; and to Andrew \V. Mellon, Secretary of the 
Treasure, and William M. Jardine, Secretarv of Agrieul- 
ture, co-defendants herein, on the following grounds: 

1. That it appears from the allegations of the bill, and as 
a matter of law that the sole dutv and function of this de- 
fendant as Secretary of Commerce, under the Food and 
Drugs Act of June 30, 190G (34 Statutes at Large, 7(58), is 
to participate with the Secretary of the Treasury, and the 
Secretary of Agriculture, in the making and promulgation 
of regulations for the enforcement of said Act: that he is 
not by law charged with or concerned in the enforcement 
of said Act or the regulations made pursuant thereto, and 
that the acts therein complained of were done, jointly or 
scverallv bv his co-defendants herein, and not bv this de- 
fendant. 

‘2. That this suit is in substance and effect one against 
the United States to which it is not a party and in which it 
has not consented to be sued. 

3. That plaintiff has no such right, title or interest in or 
to the subject! matter of this suit as would enable him to 


maintain this action. 

4. That it appears from said bill that the alleged wrong¬ 
ful and illegal admissions into the United States bv 
20 defendants Mellon and Jardine of the crude drug 
known as ergot and ergot of rye, offered or to be 
offered for importation thereinto by persons other than 
plaintiff, have been and will be made in the determination 
of matters which by law is committed to the judgment and 
decision of said defendants. 
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5. That it appears from said bill that the alleged wrong¬ 
ful acts of defendant Jardine in permitting without prose¬ 
cution or seizure the shipment in interstate conjimerce of 
fluid extract of ergot, manufactured from alleged sub¬ 
standard ergot theretofore admitted entry into the United 
States, were done or permitted by the said defendant in his 
official capacity as Secretary of Agriculture, and in the 
performance of his lawful duty and function of administer¬ 
ing the Food and Drugs Act of June 30, 1906 (3^ Statutes 
at Large, 70S), and in the determination of matters which 
by law is committed to his judgment and discretion. 

6. That it appears from said bill that the ayts of the 
defendants Mellon and Jardine therein complained of and 
sought to be enjoined were done or permitted tq be done 
by said defendants in the performance of their lawful func¬ 
tion and duty as officers of the United States and in the 

* . . . i 

exercise of the authority and discretion yested ini them by 
law. 

7. That it does not appear from said bill that plaintiff is 
threatened with or will sustain immediate, irreparable or 
anv legal injury whatsoeyer as a result of the acts of de- 
fondants Mellon and Jardine therein alleged. 

S. That said Bill of Complaint alleges no facts {which, if 
true, would entitle plaintiff to the relief therein prayed, or 
to any relief in equity. j 

9. That said Bill of Complaint is without equity. 

21 Wherefore, this defendant prays that said rule 
to show cause be discharged as to him. 

LEO A. ROVER, j 

United States Attorney in and 

for the District of Columbia, 

Attorney for Defendants. 

JAMES B. HORTGAX, 

7 _ i 

Assistant to the Solicitor, j 

Department of Agriculture, 

Of Counsel. j 

Motion of Defendant Hoover to Dismiss Bill\ 

Filed April 30, 1928. j 

* * * * # * # i 

Now comes the defendant, Herbert Hoover, Secretary of 
Commerce, by and through Leo A. Rover, United! States 
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Attorney in and for tlie District of Columbia, his attorney, 
and moves this Honorable Court to dismiss the Bill of 
Complaint in the above entitled cause upon the following 
grounds: 

1. -That it appears from the allegations of the bill, and 
as a matter of law, that the sole dutv and function of this 
defendant as Secretary of Commerce, under the Food and 
Drugs Act of June 30, 1900 (34 Statutes at Large*, 708), is 
to participate with the Secretary of the Treasury, and the 
Secretary of Agriculture, in the making and promulgation 
of regulations for the enforcement of said Act; that he is 
not bv law charged with or concerned in the enforcement 
of said Act on the regulations made pursuant thereto, and 
that the acts therein complained of were done, jointly or 
severally bv his co-defendants herein, and not bv this de- 
fondant. 

2. That this suit is in substance and effect one against 
the Tinted States to which it is not a party and in which it 

has not consented to be sued. 

22 3. That plaintiff has no such right, title or inter¬ 

est in or to the subject matter of this suit as would 
enable him to maintain this action. 

4. That it appears from said bill that the alleged wrong¬ 
ful and illegal admissions into the United States bv de- 
fondants Mellon and Jardine of the crude drug known as 
ergot and ergot of rye, offered or to be offered for impor¬ 
tation thereinto by persons other than plaintiff, have been 
and will be made in the determination of matters which by 
law is committed to the judgment and decision of said de¬ 
fendants. 

5. That it appears from said bill that the alleged wrong¬ 
ful acts of defendant Jardine in permitting without prose¬ 
cution or seizure the shipment in interstate commerce of 
fluid extract of ergot, manufactured from alleged sub¬ 
standard ergot theretofore admitted entry into the United 
States, were done or permitted by the said defendant in 
his official capacity as Secretary of Agriculture, and in the 
performance of his lawful duty and function of adminis¬ 
tering the Food and Drugs Act of June 30, 1906 (34 Stat¬ 
utes at Large, 768), and in the determination of matters 
which bv law is committed to his judgment and discretion. 

6. That it appears from said bill that the acts of the de¬ 
fendants Mellon and Jardine therein complained of and 
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sought to he enjoined were done or permitted t<b be done 
by said defendants in the performance of their lawful func¬ 
tion and duty as officers of the United States atad in the 
exercise of the authority and discretion vested iii them by 
law. 

7. That it does not appear from said bill that] plaintiff 
is threatened with or will sustain immediate, irreparable 

or any legal injury whatsoever as a result of the 
23 acts of defendants Mellon and Jardine therein al¬ 
leged. 

8. That said Bill of Complaint alleges no facts which, 
if true, would entitle plaintiff to the relief thereiiji prayed, 
or to any relief in equity. 

9. That said Bill of Complaint is without equity. 

Wherefore, this defendant prays that said bill be dis¬ 
missed. 

LEO A. ROVER, ! 

United States Attorney in and j 
for the District of Columbia, 

Attorney for Defendant. 

JAMES B. HORIGAN, 

Assistant to the Solicitor, 

Department of Ayriculture. 

Of Counsel. 


Motion to Discharge Rule as to Defendants Mellon and 

Jardine. 

Filed April 30, 1928. i 

******* 

Xow come the defendants, Andrew W. Mellon}, Secre¬ 
tary of the Treasury, and William M. Jardine, Secretary 
of Agriculture, by and through Leo A. Rover, United States 
Attorney, in and for the District of Columbia, theijr attor¬ 
ney, and moves this Honorable Court to discharge as to 
them the rule to show cause heretofore issued by it on the 
twelfth day of April, nineteen hundred and twenty-eight, 
and directed to them, and to Herbert Hoover, Secretary 
of Commerce, and co-defendant herein, on the following 
grounds: 

1. That this suit is in substance and effect one against 
the United States to which it is not a party and ih which 
it has not consented to be sued. 
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24 2. That plaintiff has no such right, title or interest 

in or to the subject matter of this suit as would en¬ 
able him to maintain this action. 

3. That it appears from said bill that the alleged wrong¬ 
ful and illegal admissions into the United States by these 
defendants of the crude drug known as ergot and ergot of 
rye, offered or to be offered for importation thereinto by 
persons other ithan plaintiff, have been and will be made 
in the determination of matters which bv law is committed 
to the judgment and decision of these defendants. 

4. That it appears from said bill that the alleged wrong¬ 
ful acts of defendant Jardine in permitting without prose¬ 
cution or seizure the shipment in interstate commerce of 
fluid extract of ergot, manufactured from alleged sub-stand¬ 
ard ergot theretofore admitted entry into the United States, 
were done or permitted by the said defendant in his official 
capacity as Secretary of Agriculture, and in the perform¬ 
ance of his lawful duty and function of administering the 
Food and Drugs Act of June 30, 1906 (34 Statutes at 
Large, 768), and in the determination of matters which by 
law is committed to his judgment and discretion. 

5. That it appears from said bill that the acts of these 
defendants therein complained of and sought to be en¬ 
joined were done or permitted to be done by them in the 
performance of their lawful function and duty as officers 
of the United States and in the exercise of the authoritv 
and discretion vested in them bv law. 


6. That it does not appear from said bill that plaintiff 
is threatened with or will sustain immediate, irreparable 
or any legal injury whatsoever as a result of the acts of 
defendants therein alleged. 


25 7. That said Bill of Complaint alleges no facts 

which, if true, would entitle plaintiff to the relief 
therein prayed, or to any relief in equity. 

8. That said Bill of Complaint is without equity. 


Wherefore, these defendants pray that said rule to show 
cause be discharged as to them. 

LEO A. ROVER, 

United States Attorney in and 

for the District of Columbia. 

Attorney for Defendants. 

JAMES B. HORIGAX, 

Assistant to the Solicitor , 

Department of Agriculture . 
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Motion of Defend ants Mellon and Jar dine to Dismiss Bill. 


Filed April 30, 1928. 


* * * * • • | • 

Now come the defendants, Andrew W. Mellon, Secretary 
of the Treasury, and William M. Jardine, Secretary of 
Agriculture, by and through Leo A. Rover, United States 
Attorney, in and for the District of Columbia, their at¬ 
torney, and move this Honorable Court to dismiss the Bill 
of Complaint in the above entitled cause upon tlje follow¬ 
ing grounds: 

1. That this suit is in substance and effect onp against 


the United States to which it is not a party and! in which 


it has not consented to be sued. 


2. That plaintiff has no such right, title or interest in 
or to the subject matter of this suit as would enable him 
to maintain this action. 

3. That it appears from said bill that the alleged wrong¬ 

ful and illegal admissions into the United States by 
26 these defendants of the crude drug known! us ergot 
and ergot of rve, offered or to be offered for im- 

# * l 

portation thereinto by persons other than plaintiff, have 
been and will be made in the determination of matters which 

j 

by law is committed to the judgment and decision! of these 
defendants. 

4. That it appears from said bill that the alleged wrong¬ 
ful acts of defendant Jardine in permitting withojit prose¬ 
cution or seizure the shipment in interstate comjnerce of 
fluid extract of ergot, manufactured from alleged sub¬ 
standard ergot theretofore admitted entry into the United 
States, were done or permitted by the said defendant in 
his official capacity as Secretary of Agriculture, and in the 
performance of his lawful duty and function of administer¬ 
ing the F^ood and Drugs Act of June 30, 1906 (34 Statutes 
at Large, 768), and in the determination of mattets which 
by law is committed to his judgment and discretion 

5. That it appears from said bill that the acts of these 
defendants therein complained of and sought tq be en¬ 
joined were done or permitted to be done by them in the 
performance of their lawful function and duty as officers 
of the United States and in the exercise of the authority and 
discretion vested in them by law. 
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6. That it does not appear from said bill that plaintiff 
is threatened with or will sustain immediate, irreparable or 
any legal injury whatsoever as a result of the acts of de¬ 
fendants therein alleged. 

7. That said Bill of Complaint alleges no facts which, 
if true, would entitle plaintiff to the relief therein prayed, 

or to any relief in equity. 

27 8. That said Bill of Complaint is without equity. 


Wherefore, these defendants pray that said bill be dis¬ 
missed. 

LEO A. ROVER, 

United States Attorney in and 

for the District of Columbia , 

Attorney for Defendants. 


JAMES B. HORIGAN, 

Assistant to the Solicitor, 

U. S. Department of Agriculture, 

Of Counsel. 


Order. 

Filed May 2, 1928. 


This cause c;amc on to be heard on Monday, April 30, 
1928, upon the motion of the plaintiff for a temporary re¬ 
straining order pendente lite, in support of which motion 
the plaintiff filed the affidavits of Howard W. Ambruster, 
Dr. Prentiss Willson, Dr. Charles T. Decker, Dr. James A. 
Harrah, Dr. Charles Huber, Dr. Charles F. Boothe, and Dr. 
Henry H. Rushy, and supplemental affidavit of Dr. Henry 
H. Rushy, and the defendants by counsel appeared in re¬ 
sponse to the rule ordered in this case on the 12th day of 
April 1928. Defendant Herbert Hoover filed a motion to 
dismiss the bill and a motion to discharge the rule. Where¬ 
upon counsel for plaintiff stated that he had no objection to 
granting the two motions of the defendant, Herbert Hoover. 
Therefore, it was ordered that the bill be dismissed as to 
the defendant, Herbert Hoover, and the rule discharged. 
Counsel for defendants, Andrew W. Mellon and William M. 
Jardine, filed motions to dismiss the bill and to discharge 
the rule, which motions were argued by counsel. 
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The cause not having been fully argujed on Mon¬ 
day, April 30, 1928, the same was continued for fur¬ 
ther argument to Tuesday, May 1, 1928, at 1 :.‘|>0 P. M., at 
which time counsel for the plaintiff moved the court to be 
permitted to amend the bill, and offered an amendment at 
bar to Section 19 of the bill, to which counsel jfor the de¬ 
fendants made no objection. Thereupon the coprt granted 
the motion of the plaintiff to amend Section 19j of the bill, 
and ordered said amendment filed in the Cleirk’s Office. 
Thereupon counsel for the plaintiff moved to be permitted 
to amend Section 8 of the bill, to which motion Counsel for 
defendants objected. Upon consideration thereof the court 
granted the motion and ordered the amendment tjo Section 8 
of the bill to be filed in the Clerk's Office, said; motion so 
granted upon the following terms: j 

That the case will be continued until Tuesday, May 8, 
1928, giving counsel for defendants until that time to con¬ 
sider what further action they would take in thh cause. 

The motions of the defendants, Andrew W. Mellon and 
William M. Jardine, to dismiss the bill and discharge the 
rule are still pending before the Court, and sjet out for 
argument on Tuesday, Mav 8, 1928. ! 

2 May, 1928. ‘ " ! 

W. HITZ, 

J ustice. 


Amendment to Section Eight of the Bill. 

Filed May 2, 1928. ! 


* 


* 


8. That said United States Pharmacopoeia also] provides, 
among other things, that certain official preparations arc 
to be made onlv from drugs that conform to the 
29 pharmacopceial standards, definitions and descrip¬ 
tions, and that by reason of such provisions no 
fluid extract of ergot can meet the requirements of the 
United States Pharmacopoeia unless it be prepaired from 
crude ergot which is of the pharmacopceial strength, quality 
and purity prescribed. 

That the crude ergot of rye comes in the form of a grain, 
the particular description of which is set out in the United 
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Stales Pharmacopeia. Squibbs ?!ateria Medica for phy¬ 
sicians and surgeons states on page 101: 

“It has been proved that much of the value of fluid ex¬ 
tract ergot depends upon the selection of the best ergot 
obtainable irrespective of cost, its thorough cleansing and 
preparation, and care in percolation. Spanish rye ergot is 
very superior in activity to any other kind, and should be 

used exclusively. Ergot from barlev. wheat or oats, al- 

• » • 

though showing!some activity, is much inferior to that from 
rye, and the peculiar atmospheric conditions of the Spanish 
peninsula tend to the more mature and better growth of 
this fungus.” 

The Tinted States Pharmacopeia, Tenth Revision, page 
133, describes ergot as follows: 

“ Ergot a. Ergot Ergot. Ergot of Eve, Secale cornutum, 

P. T. 

Ergot is the dried sclerotium of Claviceps purpurea 
(Frcis) Tulas ne (Earn. Ilypocraceae), developed on rye 
plants. 

Ergot, in the form of Huidextract, administered by intra¬ 
muscular injection to single-comb, white leghorn cocks, in 
doses not exceeding 0.5 <*. for each kilogram of body weight 
of cock, produces a darkening of the comb, corresponding in 
intensity to that caused by the same dose of a standard fluid 
extract of ergot, prepared as directed below. It contains 
not more than 5 per cent of seeds, fruits or other foreign 
organic matter. 

Ergot should be dried at a low temperature. It deterio¬ 
rates with age and should not be kept longer than one year. 

Description and physical properties: Unground ergot— 
Cvlindraceous, obscurely 3-angled, tapering towards both 
ends, obtuse, somewhat curved, from 1 to 4.5 cm. in length. 

And from 3 to 5 mm. thick, longitudinally furrowed: ex- 

* * 

ternally dark purple or dark redish brown: fracture short; 
internally white, tinged with purple or gray: odor charac¬ 
teristic but free from mustiness or ranciditv: taste oilv, 
somewhat acrid, disagreeable. Structure—A thin 
30 outer portion of small compact cells generally deep 
violet in color, turning red with 50% sulphuric acid 
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or with chloral hydrate T. 8.; the inner portion, simulat¬ 
ing parenchyma tissue, of thin walled, col/orlesis cells usu¬ 
ally less than 0.015 mm. wide, hut slightly elongated and 
containing numerous globules of fixed oils. Powdered er¬ 
got—Grayish to purplish brown; containing pijirplish and 
whitish fragments of the outer tissue and of the thin-walled 
<'ells. Test for identity—Shake 1 Gm. of powdered ergot 
in a closed flask for about five minutes with 20 jec. of ether 
and about 15 drops of 20 per cent sulphuric aejid. Filter, 
and shake the filtrate thoroughly with 15 drops of a cold, 
saturated sodium bicarbonate solution. Tliej separated 
lower, aqueous layer is red or violet—(sclererythirin). Test 
for purity—When crushed or powdered, ergojt does not 
develop a rancid or ammoniacal odor upon the addition of 
hot water. 

Assay—Use single-comb, white Leghorn cocks* which are 
less than eighteen months of age, and weigh approximately 
2 kilograms. Injections are made deeply into jthe breast 
muscles, and the effects are observed within one hour to one 
hour and a half after the administration of the efrug. The 
same cock must not be used for testing purposes! at shorter 
intervals than two weeks. 

Standard Fluid Extract of Ergot: Prepare a;composite 
fiuidextract, representing at least ten different lolls of ergot, 
conforming to the official botanical description. This stand¬ 
ard fiuidextract, which must be aged for at least six months 
before being standardized by the method described in the 
preceding paragraph, and must be preserved in ja vacuum, 
when administered by intramuscular injection in| doses not 
exceeding 0.5 cc. per kilogram of body weight of jcock, pro¬ 
duces darkening of the comb of a single-comb, \lhite Leg¬ 
horn cock, which is less than eighteen months of age, and 
which weighs approximately 2 kilograms. 

Preserve in air-tight containers. 

Preparation—Fluidextractum Ergotae. 

Average Dose—Metric, 2 Gm.—Apothecaries, 5(i) grains.” 

It is prescribed on page 4 of the United States! Pharma¬ 
copeia, Tenth Revision, that j 

“Vegetable drugs are to be as free as practicable from in¬ 
sects or other animal life, animal material or ajiimal ex¬ 
creta. Thev are to be free from moldiness and! show no 
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discoloration, abnormal odor, sli'.niness, or deterioration 
due to anv cause.” 


31 PVom the foregoing quotation it will be observed 

that the United States Pharmacopoeia sets forth 
eight physical qualifications which ergot must comply with 
in order to meet the standard of the United States Phar¬ 
macopeia for purity, quality and strength. 

What is known as the cockscomb tost, as above set forth, 
is a physiological tost for strength of one of its medicinal 
qualities only and this tost is necessarily of a relative value 
because it is made upon a bird instead of a mammal, and can 
only be made after the ergot is compounded into a fluid ex¬ 
tract. Therefore, when the ergot is brought into the port 
of entry the immediate physical tests are made only for the 
purity and quality. 

That defendants have permitted and continue to permit 
unlawful entry into the United States for sale in interstate 
commerce crude ergot which has not measured up to the 
standard for purity and quality, as above set forth, in that 
the said ergot has contained insects or animal life, animal 
material or animal excreta, and that it has been moldy, 
both outside and inside: that it has shown discoloration, 
abnormal odor, sliminess and deterioration to chemical de¬ 
composition and age: that it has been covered with insects: 
that thev have admitted ergot that is more than one vear of 
age and ergot that is mustv and has a ranciditv, and when 
crushed or powdered develops a rancid or ammoniacal 
odor: that ergot in this condition is dangerous to the health 
of the people of the United States and cannot lawfully be 
admitted entry into the United States. 

Some of these importations have some of these defects, 
as above set forth, and some have one or more, as above 
set forth. 
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l moot incut to Section Xinefrrn of the Hill. 


Filed Mav 2. 1928. 


******* 

19. As hereinbefore mentioned, your complainant is the 
owner of a large amount of the crude drug known as “ Kr- 
got of Pye,” imported by your complainant from Spain, 
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and is in the business of importing crude dru^s into the 
United States. That the Ergot of rye imported and owned 
l>v your petitioner is not substandard ergot of |rye, but is 
fully up to the United States Pharmacopeia requirements. 
The United States produces practically no crude ergot of 
rye for commercial use or for manufacture in tip the fluid 
extract of ergot which, as hereinbefore mentioned, is a 
necessary and useful drug, and is therefore dependent upon 
importations. That since on or about the first clay of Sep¬ 
tember,!!^?,certain corporations, firms and individuals who 
are engaged in the import and sale of crude ergot and the 
manufacture and sale of fluid extract of ergot manufactured 
1 herefrom, have, acting either individually or jn concert, 
knowingly imported into the United States largej quantities 
of defective, impure, and substandard crude ergot far be¬ 
low the requirements of the United States Pharmacopoeia 
and of the statute as aforesaid. These lots of impure crude 
drugs have since that time been thrown upon file market 
as soon as imported and have been sold and continue to be 
sold at; prices far below the prices which could reasonably 
be obtained by your complainant or by any other importer 
for new crop, Spanish ergot conforming in all respects to 
*he requirements of the Pharmacopoeia. That these prac¬ 
tices, which are illegal, have continued since September 
1927, and are still being followed by importers, i|aerchants, 
and manufacturers who are seeking to obtlain illegal 
33 entry of such inferior crude drug and to dispose of 
their inferior stocks now on hand, with tile avowed 
purpose of keeping the market price of such crude drug be¬ 
low the level necessarily required for the purchase of pure, 
new crop, Spanish ergot similar to the supply of the said 
drug which is now held by your complainant. jTliat this 
has resulted and, so long as continued, will result in a 
lowering of the market, which condition unless sujch unlaw¬ 
ful practices are enjoined and prevented as prated for in 
Ibis bill, and the illegal stocks on hand subjected to re-ex¬ 
port or destruction, will obtain until such time as jhe stocks 
of pure Spanish ergot now owned or held by your com¬ 
plainant and other importers, merchants, and (manufac¬ 
turers who have made their imports and entricsj in strict 
accordance with law, will be unfit for use by reasion of the 
expiration of one year from the date of harvest, after which 
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time such ergot, according to the provisions of the Pharma¬ 
copoeia, can not legally be used. That if such unlawful 
practices are permitted to he continued in the importation 
and use of sub-standard ergot as aforesaid, and said sub¬ 
standard and impure crude drug is continued to be per¬ 
mitted entry into the United States in violation of the Fed¬ 
eral Food and Drugs Act, as hereinabove stated, such illegal 
action on the part of the defendants will cause your com¬ 
plainant great financial loss and irreparable injury by rea¬ 
son of the fact that your complainant will of necessity be 
compelled by reason of the lapse of time to offer for sale 
the pure U. S. P. ergot now owned or controlled by your 
complainant, at a price greatly below the cost price to your 
complainant of said pure ergot in order to meet a condition 
of the market created bv reason of the continued and un- 
restricted traffic in and sale of impure, adulterated, and 
illegal crude ergot of rye permitted in violation of 
34 law as aforesaid, and against which illegal act vour 
complainant can have no adequate and complete 
remedy save and except in a court of equity and as herein¬ 
after prayed. 

Affidavits ix Support of Motion for Injunction Pen¬ 
dente Lite. 

Filed May 2, 1928. 


Afjidarit of Howard JU Amhr-uster. 


State of Xew York. 

Comity of AY w York, 

Howard W. Ambruster, being duly sworn, deposes and 
savs: 


I reside in Westfield, Xew Jersey, and am the plaintiff 
above named. I have mv office for the transaction of busi¬ 


ness at 261 Broadwav in the Borough of Manhattan, Citv, 
County and State of Xew York, where I am at present and 
since August 1927 have been engaged in the business of 
importing crude drugs into the United States from for¬ 
eign countries, i The bulk of these imports have consisted 
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i 

of the drug known as enule ergot of rye whichj I have im¬ 
ported at various times since August 1927 frond Spain, the 
said drug being of Spanish and Portuguese origin. 

Under tlie provisions of the Federal Food and Drugs Act 
there are a number of requirements or standards to which 
crude ergot imported into the country must conform in 
order to be admitted into this country. These standards 
are those set forth and defined in the United States Phar- 

i 

macopocia and relate to the quality and purity <|>f the drug 
in its crude state. There is also in the Pharmacopoeia a 
requirement to the effect that all extracts of drujgs must be 
made and derived from crude drugs in all respects meeting 
and satisfying the requirements of said Pharma- 
Mo copoeia as to quality and purity. 

Prude ergot of rve is derived generally from two 
sources. The first of these sources is Spain and Portugal, 
and the second Russia and Poland. As a result ergot de- 

i 

rived from these sources has come generally toj be known 
as “Spanish” ergot and “Russian” ergot. As \jrill appear 
from expert opinion filed herein in affidavit fonrj, the basic 
nature of the crude drug is the same in each case regardless 
of whether the source is Spanish or Russian. CKvhig, how¬ 
ever, to the peculiar conditions surrounding the harvesting 
and handling of the crop at the different sources,!the Span¬ 
ish ergot, so called, is almost invariably of a quality and 
purity sufficient to meet the requirements of the United 
States Pharmacopoeia, whereas the Russian product is al¬ 
most as invariably far below said standard of quality and 
purity. The Russian ergot is in many cases shipped with¬ 
out being properly dried, packed in bags which are not 
proof against dampness, and is “webby”, mouldy, full of 
impurities and infested with lice. 

The crude ergot, when in the condition in which the Rus¬ 
sian product is usually found on arrival in thje United 
States, is so far below the standard prescribed by the 
Pharmacopoeia for quality and purity that it is safe to say 
that in almost every instance it should be refused! entry by 
the examining officials for any purpose whatsoever. Even 
more so is this the fact when it is considered for \Wiat pur¬ 
pose this crude drug is imported. j 

Aside from its use in the preparation of two or tjiree pro¬ 
prietary oi- patent medicines, the only legitimate! purpose 
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for which the drug* can be used, so far as I know, is in the 
manufacture of a fluid known as fluid extract of ergot 
which, as will appear from the expert opinions filed herein 
in affidavit form, is used by physicians as a prescription to 
prevent of check hemorrhage during childbirth. The 

36 manufacture of the fluid extract in brief is accom¬ 
plished by first pulverizing or macerating the crude 

drug which is placed in a container in this form and liquid 
permitted to percolate through it, resulting in the final fil¬ 
tration of the fluid extract. Consequently, it can readily be 
seen that if the Crude drug be filthy, decomposed, mouldy, 
wormv or infested with lice or other foreign or extraneous 
matter the extract which is derived from the seepage of a 
liquid through the crude drug must of necessity contain a 
relatively large percentage of the impurities and foreign 
matter which are found in the crude drug itself. 

On or about the 1st of September 1927, or shortly there¬ 
after, or prior thereto, certain persons, firms and corpora¬ 
tions whose names are unknown to me, but who can be 
identified from the records of the Department of Agricul¬ 
ture, commenced the importation into the United States of 
large quantities of Russian ergot of inferior and sub-stand¬ 
ard quality as measured by the requirements and tests laid 
down in the Pharmacopoeia. There was also imported a 
considerable quantity of Spanish ergot containing an ad¬ 
mixture of Russian ergot in such quantity as to reduce the 
average quality of the total shipment to a point far below 
the requirements of the Pharmacopoeia. In this connection 
1 may point out that the admixture of even so small a quan¬ 
tity as one percent (1 c /c) of Russian ergot in the condition 
in which it is Usuallv found would be sufficient to render 
any shipment of pure Spanish ergot inadmissible to the 
United States under the standard laid down and prescribed 
by the Pharmacopeia and the Federal Food and Drugs 
Act. 

I had been forewarned that an attempt would be made to 
import sub-standard ergot. All of the ergot imported by 
me was standard ergot of the current crop which was sub¬ 
mitted to and passed by the Department of Agriculture 
as being in all respects in accordance with the re- 

37 quirements of the United States Pharmacopoeia as 
to quality and purity. In October of 1927 I had oc- 
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casion to be in Washington in connection with the report on 
a test which had been made by the Department o£ Agricul¬ 
ture of a sample of one of my shipments. At that time I 
had a conversation with Dr. A. E. Taylor in chaiige of im¬ 
ports under the Food, Drug and Insecticide Administra¬ 
tion of the Department of Agriculture. I asked Dr. Taylor 
if he was admitting any shipments of sub-standard ergot 
and his reply in substance was that the Food, Drug and In¬ 
secticide Administration was admitting imports of sub¬ 
standard ergot when they tested not under fifty percent 
(50%) of what he called “potency”. He also stjated that 
these admissions were being made in accordance ivith Sec¬ 
tion (b) of Regulation 30 of the Rules and Regulations for 
the enforcement of the Federal Food and Drugs Act, 
marked copy of which he supplied to me at that time. By 
“potency” I understood Dr. Taylor to refer to! the bio¬ 
logical test for strength which is known as the‘coxcomb 
test and is described in the Pharmacopoeia and referred to 
in the affidavit of Dr. Henry II. Rushy, submittjed here¬ 
with. It is mv understanding, and so stated in Dr.iRusby’s 
affidavit, that this test cannot be made when the dpig is in 
its crude state, but can only be made after it has been con¬ 
verted into the fluid extract. It is obvious, therefore, that 
the Department of Agriculture, as early as October 1927, 
was admitting sub-standard ergot under the sole ^est and 
condition that the fluid extract of said drug as prepared by 
the analysts of the Department tested above fifty! percent 
(50%) of the strength required in a given quantify under 
the requirements and standards laid down by the Pharma¬ 
copoeia. From this it is apparent that in testing aijul pass¬ 
ing this drug the only lest of any kind which was ijnade by 
the Department was the biological or coxcotmb test 
38 for strength and which admittedly ignored the nine 
other requirements for purity, quality, physical 
strength, and description defined by the Pharmacopoeia and 
enacted into the law by the terms of the Federal Food and 
Drugs Act. 

I protested to Dr. Taylor at that time against such un¬ 
lawful admission into the United States of a drug below 
the standard required by statute and he told me ifi effect 
that he would do nothing about it. 


3 - 1 913a 
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Thereafter the importations of this sub-standard drug 
continued to be admitted by tlie Administration of the De¬ 
partment of Agriculture, and in November of 1927 my at¬ 
tention was called to a sale in the New York market of ap¬ 
proximately one thousand pounds of ergot which had been 
admitted and passed by the Department of Agriculture and 
of which samples were given to me. On receipt of this 
sample I immediately had it examined by competent experts 
and reports given to me as to the quality and purity of the 
crude drug submitted. These reports indicated that the 
shipment was mouldy, wormy, decayed and invested with 
lice, and far below the standard of quality and purity of 
the crude drug required by law. Upon receipt of the 
samples and reports I immediately reported to the Ad¬ 
ministration of the Department of Agriculture at Wash¬ 
ington informing them of the facts as I had found them 
and requesting them to take appropriate action. There¬ 
after representatives of the Department called on me and 
I caused the samples to be exhibited to them as a basis for 
an investigation of the circumstances surrounding my com¬ 
plaint. They left me and since that time I have never re¬ 
ceived any information as to what was done in the matter 
and attempts on my part to gain information and offers to 
supply such further evidence or cooperation as might be re¬ 
quired were met with a refusal by the Department of Agri¬ 
culture to give any information whatever with respect to 
the matter and the complete ignoring of my offers of 
39 further cooperation and assistance. So far as I 
know and to the best of my information, knowledge 
and belief, no action whatever was taken against the per¬ 
sons responsible for said importation, nor was the sub¬ 
standard drug recalled for export or confiscation or other 
proper disposition according to law. Subsequently I 
brought to the attention of officials of the Treasurv De- 
partment similar instances of apparent violation of the law 
with regard to the admission and sale of sub-standard er¬ 
got, but I have never been able to learn what disposition 
was made of these other complaints or obtain any informa¬ 
tion of any kind with respect to any shipments or importa¬ 
tion into the United States of Russian ergot or other sub¬ 
standard and inferior lots of the crude drug. 
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In further demonstration of the conduct of thje Depart¬ 
ment of Agriculture and of its administration with respect 
to the enforcement of the Federal Food and Drugs Act, I 
call attention to a speech made by Dr. A. E. Traylor de¬ 
livered before the Drug and Chemical Section of the New 
York Board of Trade and Transportation, as reported in 
the December 12 1927 issue of the Oil, Paint and Drug Re¬ 
porter, a market periodical published in the City of New 
York, wherein the following appears: j 

I 

“The speaker explained briefly the various sections of 
the act, especially section 11, which has to do with imports. 
He made clear the provisions in that section which require 
importers to provide the department with conjsular in¬ 
voices, make sampling legal and a requirement to jwhich all 
must submit, provide for payment for samples taken by the 
government, order disposal of rejected merchandise, and re¬ 
quire that importers put up a bond equal to the value of the 
merchandise plus the duty, if any, when it has beeiji deemed 
necessary to require certain conditions in connection with 
importations. In the event of rejected merchandise being 
sold into consumption, those guilty of this breacfi of the 
law are subject to prosecution under the bond fill'd. The 
section also provides for the total exclusion of mebhandise 
dangerous to the health of the people. \ 

I 

i 

40 Conditional Admissions. 

i 

i 

i 

Regulations were issued from time to time, hejsaid, to 
clarify the act and make known the official positioii on dif¬ 
ferent questions that came up under enforcement of the 
law. Eventually, a regulation was issued which 'permits 
importers to standardize their importations in bond. Un¬ 
der this provision, importers are allowed to cleaii or re¬ 
condition merchandise found to be sub-standard, kelabel- 
ing is also permitted to an extent. This cleaning jand re¬ 
labeling privilege, Dr. Taylor declared, is contingent on 
honest and faithful performance of the work required. In 
the event that cleaning or relabeling is not possibly or not 
honestly done, export or destruction of the rejected mer¬ 
chandise is imperative. j 

The department refuses to permit relabeling cjf mer¬ 
chandise that is seriously misbranded. It denies thty privi - 
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lege of reconditioning whore it is apparent that sophistica¬ 
tion or misbranding was deliberate. Repeated attempts to 
recondition merchandise are not allowed. Such permission 
is sanctioned only by the regulations. It is not a part of 
the act. Hence the privilege can be ivithdrami at any time. 

The fact that many food and drug products have a dual 
use gave rise to the policy of requiring that such materials 
when designed for technical use and liable to be diverted to 
other uses be denatured. It proved difficult to secure de- 
naturants which, while preventing diversion, did not at the 
same time ruin the article even for technical purposes. So, 
in 1914, it was decided that, where such merchandise was 
intended for technical purposes, the seller be required to 
give the government proof of its consumption in technical 
processes. This involved a system of affidavits by both the 
seller and the buyer. For better assurance, Dr. Taylor 
said, the department prefers that merchandise for technical 
purposes be sold in the unit imported, that is, that an im¬ 
portation of, say, ten drums of cassia oil, be sold to a single 
buyer. 

In 1922, the regulations under the food and drugs act was 
rewritten. Provision for handling substandard crude drugs 
of an alkaloidal or similar nature was made in regulation 
MO, and sub-standard drugs are admitted when the manufac¬ 
tured product thereof could be brought up to meet the U. S. 
P. or X. F. requirements and a guarantee of such require¬ 
ments is given. 

I)r. Taylor explained that fins depart are from the tetter 
of the laic was designed to prevent unnecessary business 
losses without lessening the protection of the public. He 
said that it was entirely possible for the administration at 
any time to say,“This is the law!*' and to reject every arti¬ 
cle differing in the slightest degree from the technical re¬ 
quirements of the Pharmacopoeia or the National Formu¬ 
lary. lie questioned the advantage to anyone of such an 
arbitrarv attitude on the part of the government officers en- 
trusted with the enforcement of the act, believing that the 
public interest would be no better served. 

Ills department formulates all standards of quality for 
food products. Dr. Taylor said, and those for drugs 
41 which are not covered by l \ S. P. or N. F. definitions 
and tests, lie said that all drugs, in addition to 
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meeting official tests, must be true to name, mutt be free 
from dirt and other adulterants, must contain rieither in¬ 
sects nor worms, and must not be mouldw” 

’ *' i 

i 

From the foregoing it will appear that Dr. Taylor, in 
addition to openly and publicly admitting a violation of 
the law, attempts to justify this course by stating that it 
was adopted and designed “to prevent unnecessary busi¬ 
ness losses It is submitted that business losses, po matter 
by whom sustained and no matter how great, can }iot under 
any theory be advanced as a valid excuse for the disregard 
or violation of a law in full force and effect. j 

There had appeared previously in the December 5, 1927 
issue of the same periodical a statement quoting this same 
Dr. Alfred E. Taylor on the subject of the enforejement of 
the Federal Food and Drugs Act with regard to jergot, in 
which Dr. Tavlor stated as follows: 


“Some crude ergot is not up to standard potency, but is 
not worthless, and in the hands of reliable manufacturers 
can be made np into a fluid extract of ergot of potency that 
meets the U. S. I\ standard, ruder regulations 30 for the 
enforcement of the food and drugs act, we can acjmit this 
sub-standard crude ergot under bond when we have suffi- 

v . i 

cient guarantee that it will not pass into commerc^ until it 
is brought up to standard.” 

j 

Thus it is apparent that the officers and agenth of the 
Department of Agriculture have at all times been aware of 
the purpose for which imports of crude ergot are mlade into 
the United States, and that with such knowledge! and in 
open and admitted violation of the provisions of the) statute, 
they have deliberately and knowingly admitted su|ch drug 
to be used for the purpose of the manufacture of medicinal 
preparations, the harmful effects of which, and thd danger 
of the use of which will appear from expert opinion tiled 
herein in affidavit form. 

42 Simultaneously with or subsequent to njiy com¬ 
plaint to the Department of Agriculture with refer¬ 
ence to these violations of the law above described, I sub¬ 
mitted the matter to the Department of Justice, [both in 
correspondence and through the office of the Special! Assist¬ 
ant to the Attorney General in New York, Mr. W. Huston 
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Kenyon, with whom I had a number of conferences and 
considerable correspondence and to whom I submitted evi¬ 
dence of a number of violations known to me. Mr. Kenyon 
gave me a very courteous hearing and expressed consider¬ 
able interest in the subject matter which I brought to him, 
advising me that he had reported his conclusion with re¬ 
spect to the matter to his superior in Washington. The 
final outcome of my conferences witli him, however, was his 
statement to me that the Department of Justice would de¬ 
cline to take action in the premises until the facts had been 
certified to the Department by the Department of Agricul¬ 
ture in accordance with the provisions o ftlic Federal Food 
and Drugs Act. 

From the foregoing it is apparent that no action will be 
taken by the Department of Justice against violators of 
the Federal Food and Drugs law unless such action is re¬ 
quested in the first instance by the Department of Agricul¬ 
ture upon facts certified by the Department of Agriculture 
pursuant to the provision of the statute. In the meantime, 
great quantities of substandard, mouldy, filthy, decayed, 
lousy, rotten and otherwise imperfect and impure ergot 
have been imported and are being imported into the United 
States by various persons, firms and corporations and are 
being manufactured and converted into fluid extract of er¬ 
got which is sold and dispensed for use by physicians in 
cases of childbirth and without anv label or other indica- 
tion on the containers or packages of any of said crude 
ergot or the fluid extract or other preparations 
43 which are manufactured therefrom which would in¬ 
dicate that the said drug or the said manufactured 
product are in any respect substandard or not in accord¬ 
ance with the requirements of the United States Pharma¬ 
copoeia and the Federal Food and Drugs Act. As will ap¬ 
pear from the annexed affidavits, the presence in the United 
States of this inferior grade of ergot and its sale and dis¬ 
pensation to the medical profession constitutes a grave and 
imminent danger to the health of the public at large. By 
permitting the import into the United States of such 
dangerous and substandard crude drugs, and by permitting 
the manufacture therefrom of an article of uncertain and 
undependable therapeutic quality, the Department of Agri¬ 
culture and other officers entrusted with the enforcement 
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of the Federal Food and Drugs Act are creating a great peril 
to the health of the women and children of the United States 
and, in addition, are causing serious business losses to those 
importers and manufacturers who insist upon obeying the 
letter and spirit of the law by importing and dispensing 
only crude drugs and extracts of the highest quality and in 
strict accordance with the requirements of the| Pharma¬ 
copoeia and of the statute. The Department of Agricul¬ 
ture, in open and defiant violation of the law, has declined 
to put a stop to this practice and to bar the importations 
of this dangerous crude drug or the manuafcturej and sale 
of fluid extracts therefrom. The Department df Justice 
has declined to take action except upon such facts as are 
certified to it by the Department of Agriculture, j The De¬ 
partment of Agriculture refuses to certify those (acts. 

There is at the present time an enormous quantity of 
impure and substandard crude ergot admitted injviolation 
of law and being dispensed in violation of law.] This is 
being shipped in interstate commerce without re- 
44 strain! or hindrance of anv kind by the officials en- 
trusted with the enforcement of the statute,land with 
the knowledge and permission of such officials. So far as 
I am aware, no action of anv kind has been taken against 
importers, Shippers or manufacturers for these qpen vio¬ 
lations of the Federal Food and Drugs Act, and jthis con¬ 
dition has arisen to such proportions as to constitute a men¬ 
ace to the health of the people of the United Statep;. 

Unless the injunction pendente life herein prayjed for is 
granted and the officers entrusted with the enforcement of 
the law are directed to proceed immediately through the 
proper channels against the importers, owners, ishippers 
and manufacturers of these dangerous and substandard 
drugs and extracts, the menace to the health of tlie people 
will be continued and in addition thereto those manufactur¬ 
ers, importers and shippers who are endeavoring! to obey 
the law will be irreparably damaged and will be] without 
possibility of compensation for serious losses incurred by 
reason of the flooding of the market and the overrunning 
of the entire United States with drugs and extracts which 
not only are of such a character that they cannot l)>e safely 
used, but in addition are handled and dispensed]in open 
and knowing violation of a law expressly enacted! for the 
protection of the health of the public. 
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As stated before in this affidavit, I am the importer and 
owner of a large quantity of Spanish ergot which has been 
inspected and passed by the United States Department of 
Agriculture as being in all respects in accord with the re¬ 
quirements and provisions of the United States Pharma¬ 
copoeia and the Federal Food and Drugs Act. Since on or 
about the 1st day of September, 19-7, as aforesaid, 
45 certain corporations, firms, and individuals who are 
engaged in the import and sale of crude ergot and the 
manufacture and sale of fluid extract of ergot manufactured 
therefrom have, either acting individually or in concert, 
knowingly imported or caused to be imported into the 
United States large quantities of defective, impure, and sub¬ 
standard crude ergot far below the requirements of the 
United States Pharmacopoeia and of the statute as afore¬ 
said. These lots of impure crude drugs have constantly 
been thrown upon the market as soon as imported, and 
sold at prices far below the prices which could reasonably 
be obtained by me or by any other importer for new crop, 
Spanish ergot conforming in all respects to the require¬ 
ments of the Pharmacopoeia. These practies, which are 
illegal, have continued since September, 1927, and are still 
being followed by importers, merchants, and manufactur¬ 
ers who are seeking to obtain illegal entry of the inferior 
crude drug an(l dispose of their inferior stocks now on hand 
with the avowed purpose of keeping the market price of 
such crude drug below the level necessarily required for 
the purchase of pure, new crop, Spanish ergot similar to 
the supply of the drug which I now hold. This has resulted 
in a lowering of the market, which condition, unless such 
practices are enjoined and prevented as prayed for in the 
Bill herein and the stocks on hand subjected to re-export 
or destruction* will continue until such a time as the stocks 
of pure Spanish ergot now owned or held by importers, 
merchants, and manufacturers who have made their im¬ 
ports and entries in strict accordance with law, will be un¬ 
fit for use by reason of the expiration of one year from the 
date of harvest, after which time such ergot, according to 
the provisions of the Pharmacopoeia, can not legally be 
used under the provisions of the Pharmacopoeia. 

I am holding at the present time in warehouses in 
New York City large stocks of Spanish ergot such as 
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I have above described and if substandard ergot of rye 
which does not meet tlie requirements of the United States 
Pharmacopoeia is continued to be permitted entry into the 
United States in violation of the Federal Foocjl and Drugs 
Act as stated in my Bill, such illegal action onj the part of 
the defendants will cause me great financial [loss and ir¬ 
reparable injury by reason of the fact that 1| shall be of 
necessity compelled by reason of the lapse of tjime to offer 
for sale the pure ergot so owned or controlled! by me at a 
price greatly below the cost price to me of said! pure ergot, 
in order to meet a condition of the market created by rea¬ 
son of the traffic in and sale of impure, adulterated, and il¬ 
legal crude ergot of rye permitted in violatioiji of law as 
aforesaid. 

Wherefore your affiant prays that the prayeij for a tem¬ 
porary injunction contained in the Bill be in all respects 
granted. ! 

HOWABD W. AMBRjUKTER. 

i 

Subscribed and sworn to before me this 30th dhv of April, 
1928. \ 

[seal] LILLI AX BAlj.ES, 

Notar if Pidlfic, I). C. 
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A ffiflarit of Doctor 11 cur// //. Rushy. 


State of New York, ! 

^ i 

County of New \ orh\ ss: 

Henry II. Rushy, being duly sworn, deposes and says: 

I reside at 776 DeGraw Avenue, Newark, New Jersey. 

I am a holder the degree of Doctor of Medicine, of New 
York University, and Master in Pharmacy in Philadelphia 
College. My work at present is Dean and Professor of 
Materia Medica in the College of Pharmacy of!Columbia 
University, 115 West 68th Street, New York. I have been 
such Professor of Materia Medica since 1888. I shave also 
acted as Pharmacognosist in the United States Department 
of Agriculture for the examination of drugs imported at 
the port of New York over a period of seven years. 

I have held, or at present hold, the following [honorary 
positions: Member of Scientific Directors of the New York 
Botanical Gardens; also Curator of its Economic I Museum, 
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and member of the Board of Managers. Member of the 

Committee of Revision of the National Formularv for some 

•/ 

years. Member of the Committee of Revision of the United 

States Pharmaoopmia from 1SJM) to 15)10. Members of the 

Revision Committee of the National Pharmaceutical Svlla- 

•» 

bus. Member of the Advisorv Committee of the New York 
Board of Health. Member and fellow of numerous scien¬ 
tific organizations in the United States and foreign coun¬ 
tries. 

I am the author of several textbooks on botany, and of 
the following technical works: Botanv and Materia Med- 
ica, of the National Standard Dispensatory. Materia Med- 
ica of Wood's Reference Handbook of the Medical Sciences. 
I am also the author of Numerous publications on the 
botany ofiSouth America and Mexico, and on various 
48 medical subjects, and am slso the discoverer of a 


number of standard drugs. 

During my professional career I have held the follow¬ 
ing positions: Professor of the College of Pharmacy of 
Columbia University since 1888, during which time I have 
delivered lectures upon drugs, their origin, quality, selec¬ 
tion, description, composition, properties, and uses. Pro¬ 
fessor of Materia Medica in Bellevue Medical College and 


in New York Universitv. Lecturer on fodders and stock 
feeding in the American Yeterinarv College. President of 
the Torrev Botanical Club. President of the American 


Pharmaceutical Association. I have also held the position 
of botanist and pharmacognosist for Parke Davis & Co. for 
a period of approximately seven years. For one year I 
was a member of the Medical Staff of the "Women’s Lunatic 


Asylum, Blackwell's Island, New York City. I have acted 
as medical officer on several exploring expeditions and have 
done much medical work among the students in Columbia 
Universitv. 


T have been a special student of botany since 1873 and 
of medical botanv since 1880, and have traveled over most 
of South America, through Mexico and the West Indies, 
and over the whole of the United States in the study of 
drugs and of plant products. I have also spent three sum¬ 
mers in the study of drugs and medicines in the London 
market, and during the time when I was connected with 
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the Department of Agriculture I examined all bf the crude 
drugs arriving at the port of New York. 

I have written for publications a number ofj articles on 
the subject of Ergot, and with the exception of brief 
periods when 1 have been absent from the United States 
I have continuously since 1884 made a specialty of the 
studv of the drug known as “Crude Ergot of Eve.” This 
study was first made commercially as pljarmacogno- 
49 sist for Parke Davis & Company, in charge of their 
drug department, and, secondly, as Professor of Ma¬ 
teria Medica in the New York College of Pharrpacy and as 
Professor of Materia Medica in Bellevue Medibal College; 
also during the seven years in which I was connected with 
the United States Department of Agriculture, when it was 
my duty to examine and approve or condemn all shipments 
of ergot arriving at the port of New York. 

During my experience with the Department of Agricul¬ 
ture T found on one occasion that various importers were 
uniting to bring into the United States certain lergot from 
Russian sources, or ergot of an inferior quality. This 
drug I caused to be rejected after examination. Subse- 
ouent to such rejection, and by reason thereof, it was 
claimed that if the said drug were rejected in accordance 
with mv recommendation the countrv would be without a 

*■ • i 

supply of ergot by reason of the fact that no other ergot 
could be had. T appeared before the Department of Agri¬ 
culture at that time in support of my position jand stated 
to the Secretary of Agriculture that he might import the 
rejected drug over my protest, but that T would not ap¬ 
prove the importation. Subsequently the Department sus¬ 
tained my position, and within a period of three months 
there was a plentiful supply of standard ergotl being im¬ 
ported into the United States. 

During my connection with the Department c^f Agricul¬ 
ture, as aforesaid, I had occasion to examine jalmost in¬ 
numerable shipments of ergot which were offered for im¬ 
portation, and in all cases made it the rule to require that 
such ergot should in all respects conform to the! standards 
and tests laid down and enumerated in the United States 
Pharmacopoeia. The tests to which crude ergot! should be 
subjected in this regard are to ascertain whethef the drug 
is in all respects standard for use when compared with the 
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requirements set forth in the United States Pliar- 

50 macopceia. The drug is tested in this regard as to 
its identity, ]mrity, and quality, no tests as to its 

strength being made in its crude state. If the crude drug 
fails to meet the tests laid down and defined in the United 
States Pharmacopoeia, then, under the general declaration 
at the beginning of the Pharmacopoeia which applies to all 
drugs and which provides that preparations shall be made 
only from crude drugs which comply with the physical de¬ 
scription and tests laid down by the Pharmacopoeia, the 
drug should be excluded and no further tests should be in 
any case necessary or required. 

If, on the other hand, the crude drug does meet the tests 
prescribed by the Pharmacopoeia and is admitted by reason 
of such compliance and is thereafter manufactured into 
fluid extract of ergot, there is an additional test which re¬ 
lates to its strength. The strength of the extract is deter¬ 
mined by injecting a given quantity of the extract into a 
rooster, under the specific instructions contained in tlie 
Pharmacopoeia. ! If it darkens the comb of the rooster in 
the manner specified, it is then considered to be of proper 
strength. It will be noted in this connection that the roos¬ 
ter or so-called “cock's comb" test is merelv a relative 
test to determine the potency of the fluid extract after it 
has been manufactured from the crude drug, and this so- 
called “cock's comb" test has no relation to, or bearing 
upon, the quality or purity of the crude drug when im¬ 
ported, or its conformity with the requirements of the 
United States Pharmacopoeia. 

The crude drug known as crude ergot of rye, as im¬ 
ported into this: country, consists of grains of rye which 
have been peculiary effected by a certain fungus growth. 
Then* are two principal sources of this crude drug. The 
first of these is Spain and Portugal and the second, Russia 
and Poland. These sources from which the crude drug is 
obtained have resulted in the origin of the descrip- 

51 lions, “Spanish ergot" and “Russian ergot.” The 
difference in these descriptions does not lie in the 

basic nature of the drug itself, which is practically the 
same in both cases. The Spanish ergot, however, is har¬ 
vested and handled under conditions which render it in all 
respects in accord with the requirements of the United 
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States Pharmacopoeia, whereas the harvesting, handling, 
storing and shipping of the Russian product isj such as to 
render it in a v.ast majority of cases of a quality and con¬ 
dition far below such requirements. 

From the crude drug is manufactured what is known as 
“fluid extract of ergot.’’ This is a preparation which is 
extensively used and prescribed by physicians'] for emer¬ 
gencies in obstetrical cases, to prevent homorrha^e in child¬ 
birth. The effect of the fluid extract of ergot js to cause 
contraction of the unstriped muscular fibres. These fibres 
exist in two places and forms: First, in the walls of the 
blood-vessels. Bv the contraction of these musciilar fibres, 
the size of the blood-vessels is reduced, and if tljie contrac¬ 
tion is strong the blood-vessel is entirely closed! This ac- 
tion is very prompt and results in the closing completely 
or partially of innumerable small bleeding ves 
other action of ergot is upon tlie unstriped muse 
which are in the wall of the uterus, but not in tjhe wall of 
the blood-vessels. By this contraction, the whqle wall is 
hardened and contracted and produces a pressure which 
acts on the walls of the larger blood-vessels. The blood¬ 
vessels which would not be entirely closed by tlije contrac¬ 
tion of their own fibres, are closed by compression by this 
effect upon the general muscular tissue. With 
going facts in mind, it can be readily seen that 
test on the rooster, which is known as tin* cock's comb 

\ # i 

test, may indicate the power of the fluid extract of 
52 ergot to contract the walls of the blood-vjessels di¬ 
rectly, it is only by inference or by assumption is 
reached that it would have a similar effect on thl* muscles 
of the uterus, which is the second aspect described above. 

It is a well-known fact that ergot is subject to (deteriora¬ 
tion with age and that commonlv it can not be usjed safelv 
after it is one year old. The ITiited States Pharmacopoeia 
prescribes as one of its tests that it must not be* njiore than 
one year old. The Russian ergot offered for import into 
the United States has in the great majority of cjjses been 
found to be more than one year old and, in addition, to con¬ 
tain mould, insect material, products of decomposition, and 
other foreign qualities or substances, so as to render it un¬ 
fit for entry under the requirements of the United States 
Pharmacopoeia. If the crude ergot is in this condition and 


tin* fore¬ 
while the 
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contains such foreign substances or deleterious matter, then 

for the same reason the fluid extract of ergot into which it 

is manufactured will be substandard bv reason of the fact 

that in the verv nature of the case it must necessarilv con- 

• » 

tain these same impurities. A fluid extract of ergot which 

has been made from such an inferior crude drug and which 

in consequence contains the impurities above described, 

must therefore manifestlv be not in accordance with the re- 

• 

quirements of the United States Pharmacopoeia, which di¬ 
rects, as hereinabove noted that all crude drugs from which 
medicinal preparations are manufactured must be in all 
respects in accordance with the standards as to quality and 
purity required by the provisions of the Pharmacopoeia. 

Once the crude drug has been manufactured into fluid 
extract of ergot, there is, so far as I am aware, no adequate 
test at the present time by which the quality and 
53 purity of the crude drug from which the extract has 
been prepared can be ascertained. Consequently, 
while a fluid extract of ergot may satisfactorily meet the 
test for strength known as the cock's comb test, it may yet 
contain all of the impurities which were present in the 
crude drug before manufactured and, in consequence, be of 
such a character as to constitute a menace to the health of 


the person or persons using it. The source of this danger 
lies in the fact that the precise effect upon the uterine wall 
of fluid extract of ergot prepared from an inferior or sub¬ 
standard crude drug is at the present time unknown. 

The fluid extract, as will be seen from what I have stated 
above, is for use in emergency, often involving the very 
life of the patient. For this reason it is obvious that the 
medicinal preparation, fluid extract of ergot, should be 
compounded and prepared in the most strict accord with 
the requirements of the United States Pharmacopoeia in 
order to insure, so far as possible, accurate and uniform 
results from the dosage employed. If there be substituted 
fora preparation of known therapeutic value and reaction, 
a compound or extract the action or effect of which there is 
no exact scientific knowledge, and which mav varv in given 
cases, it necessarily follows that the latter extract must be 
a source of extreme danger when prescribed for a woman 
in childbirth in a grave and serious emergency which 
threatens her life. From my observation and studv of 
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materia medica, and from my professional and scientific ex¬ 
perience as a physician and pharmacist, I do no^ : hesitate to 
say without qualification that the sale, prescription, or use 
for any purpose of a medicinal preparation made from a 
decomposed drug of unknown, undetermined, or in- 

54 accurate composition or therapeutic quality is ex¬ 
tremely dangerous to the health of the public. 

In the preparation of fluid extract of ergot it i$ sometimes 
the custom of manufacturers to use a double or extra large 
quantity of the inferior crude drug to produce an extract 
which will meet the so-called cock's comb test for strength. 
This means and must necessarily mean that there is pres¬ 
ent in such fluid extract the same increased proportion of 
impurities or deleterious substances as are foiund in the 
crude drug. It can not be stated as a scientific f|act that be¬ 
cause such fluid extract meets the biological or crock’s comb 
test for strength only, it is a safe preparation tor use in a 
prescription for an emergency involving life oil death. It 
is my unqualified opinion, and 1 do not hesitate to state it 
to be a fact, that the sale, use, manufacture, or prescription 
by any one of a fluid extract of ergot prepared from a crude 
drug which is not in accordance with the requirements of 
the United States Pharmacopoeia constitutes ai|id, so long 
as practiced, will continue to constitute a most serious men¬ 
ace to the lives and health of the public who ajre the ulti¬ 
mate users of such extract. 

I am informed that at various times during thb past year 
there have been imported into the United States! shipments 
of ergot which have been allowed entry by tliej officers of 
the Department of Agriculture of the United! States to 
whom the enforcement of the Federal Food andiDrugs Act 
has been entrusted, after such shipments havej been sub¬ 
jected to a process known as “reconditioning” 1 , and after 
said shipments had been previously rejected upon the 
ground that they were not in accordance with the require¬ 
ments of the United States Pharmacopoeia, j From my 
knowledge of the nature and quality of the crujde drug, I 
state it to be a fact that such crude crgotj once hav- 

55 ing fallen below the requirements of thb Pharma¬ 
copoeia, can not be treated or reconditioned by any 

process so as to make it comply with said requirements. In 
support of this statement I point out the fact tlikt it is im- 


I 

| 
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possible to recondition a crude ergot that is two or three 
Years old, so as to make it onlv one Year old. Further, that 
it is impossible to totally free crude ergot from mouldiness, 
which can not exist upon the surface without a degree of 
penetration into the interior of the grain. Further, that 
it is impossible! to restore to its original condition ergot 
which has been subject to decomposition, resulting from 
heating and fermentation due to packing in a wet condi¬ 
tion or to some other cause. Xor is it possible by any 
reconditioning process to correct any rancidity of the fat 
which may be present. 

So far as I know, then* is no adequate or scientifically 
approved method of testing the strength of crude ergot. 
As above pointed out. the strength test is made after the 
crude drug has been manufactured into the fluid extract. 
Consequently the only test to which tin* crude drug can be 
subjected at the time it is offered for importation and en¬ 
try into the United States is tin* physical test to ascertain 
whether or not it conforms to the standard proscribed by 
the United States Pharmacopeia as to quality and purity. 
To my knowledge it has been the practice of the law enforce¬ 
ment officers of the Department of Agriculture during the 
past year to permit the entry of a crude ergot which has 
not met the requirements of this physical test. The said 
substandard crude* drug has then been permitted to be 
manufactured into a fluid extract, which in turn has been 
subjected:to the biological tost for the* purpose of as- 
f)G containing whether or not it had tin* proper strength. 

If so, it has often been admitted, notwithstanding 
that it differs from all or many of the requirements of the 
physical test for quality and purity as prescribed by the 
Pharmacopoeia and the provisions of the Federal Food 
and Drugs Act. 

The law enforcement officers of the Department of Ag¬ 
riculture have stated to me that they have permitted the 
entrv into the United States of substandard crude ergot 
under the provisional clause contained in Paragraph 7 of 
the Federal Food and Drugs Act when such substandard er¬ 
got has been specifically labelled as substandard and not in 
accordance with tin* United States Pharmacopoeia. They 
have also told me that such statement of imperfection 
under the law must continue to be attached to the crude 
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drug and its product until it is finally used. It jis obvious 
that tlie practice of the Department of Agriculture has 
failed in either one of these two particulars. Either they 
have admitted substandard ergot without the label of im¬ 
perfection required by law, or else, having admitted it with 
such label of imperfection, they have disregarded the re¬ 
quirement of keeping the continuity of such label until 
finally used. In support of this statement I call! attention 
to the fact that if the substandard drug had been labelled as 
such and contained a statement to the effect that jt differed 
from the standard of the Pharmacopoeia, in that it was 
more than one vear old, or had not been carefullv dried and 
kept dry, or had become moulded or had undergone de¬ 
composition, or had become putrid or rancid, or contained 
other defects or impurities prohibited by the Pharma¬ 
copoeia, such statement would of necessity have been on 
the label of the container of the drug when the importer 
tried to sell it and its sale would consequently have been 
impossible. Xo pharmacist would purchase or dis- 
r>7 pense such a drug, and no physician would prescribe 
it. Furthermore, T have personally purchased in 
the Xew York market in the last two months t\yo lots of 
crude ergot of the substandard character above described, 
and this ergot was sold to me as standard ergotj with no 
indication whatever that it differed in any manner or par¬ 
ticular from the requirements of the United States Pharma¬ 
copoeia as to purity and quality. Furthermore, that 
whereas to my personal knowledge there have been many 

lots of this inferior and substandard ergot sold and maim- 

1 

factured into fluid extract, T have never seen eithejr on any 
package of the crude drug or on any container of* [the fluid 
extract of ergot manufactured therefrom any statement 
that it was substandard in any respect, but the sarrie has in 
all cases been represented and sold as fully complying with 
all of the requirements of the United States Pharmacopoeia. 

Summarizing the foregoing, 1 state it to be the fact that 
there exists within the territorial boundaries of the United 
States at the present time a large quantity of substandard 
and inferior crude ergot which has been admitted by the 
law enforcement officers of the United States Department 
of Agriculture and others in authority, in violation of the 

4—4913a ! 
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provisions of the Federal Food and Drugs Act, for the pur¬ 
pose of manufacturing fluid extract of ergot to he used 
as a medicinal preparation. That said inferior crude ergot 
so admitted, and the fluid extract manufactured therefrom, 
contain no label or other mark indicating that the same 
differs in any respect from or falls below the requirements 
of the United States Pharmacopoeia. That to permit the 
said inferior and substandard crude ergot, and the fluid ex¬ 
tract manufactured therefrom, to remain in the hands of 
various importers, manufacturing chemists, and others, for 
unrestricted sale and use throughout the United 
58 States is a grave and serious menace to the health 
of the public of the United States and in violation of 
both the letter and the spirit of the Federal Food and Drugs 
Act, the purpose of which was clearly to prevent such a 
condition and to protect the public from the natural and 
ordinarv consequences thereof. 

HENRY IT. RUSBY, M. D. 


Subscribed apd sworn to before me this the 27th day of 
April, 1928. 

[seal. 1 ELF A NOR K ER KE R, 

Notary Public. 

Supplemental Affidavit of Dr, Tlenry T7. Pushy. 
District of Columbia. .<?.<?: 


's: 


Henry II. Rusby. being duly sworn, deposes and says 

If a lot of crude ergot differs from the requirements of 
the Pharmacopoeia only in that it is deficient in its active 
constituents aw} is below the standard of strength required 
by the Pharmacopoeia, a preparation can be made from that 
ergot which is not dangerous to the patient taking such 
preparation, provided that a larger amount of the ergot be 
taken for the making of that fluid extract, but if the crude 
ergot, in addition to being deficient in strength, is impure, 
moldy, decomposed, rancid or in any other way has come 
to vary in its quality from the standards of the Pliarma- 
copoua, then it is impossible to make from such ergot a 
fluid extract or other galenical preparation which will not 
be dangerous to the health of the patient to whom it is ad¬ 
ministered. 
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This preparation, however, which has thus been increased 
in strength, will he in direct violation of the provi- 
59 sion of the Pharmacopoeia which states that “prep¬ 
arations shall he made only from drugs which comply 
with the physical standards and tests of the Pharmaeopu'ia. 

HENRY IT. RUSBY. 

i 

| 

Subscribed and sworn to before me, Lillian Bales, a No¬ 
tary Public, this 50th dav of April, 1928. 

LTLLTAN BALES, [seal.] 

Notary Public. 

AiJifJarit of Doctor Prentiss Willson. j 

I 

District of Columbia, ss: j 

i 

Prentiss Willson, being duly sworn, deposes and says: 

I reside at 2940 Albemarle Street, Washington, D[ C. 

T am a holder of the degree of Doctor of Medicine of 
(Georgetown University, Washington, D. C., having gradu¬ 
ated in 1905, and have been regularly practicing rpedicine 
since that time. T have specialized in obstetrical practice 
since 1918, and am now Professor of Obstetrics in (George¬ 
town University, and Associate Obstetrician at Columbia 
Hospital and at Georgetown Hospital. | 

Fluid extract of ergot is a preparation frequently used 
by physicians in obstetrical cases, and its use is frequently 
called for in great emergencies where the life of theimother 
is dependent upon the stopping of hemorrhage fxiom the 
womb. Its physiological action is to cause a titaijic con¬ 
traction of the musculature of the uterine wall, thereby 

! 

stopping hemorrhage. j 

In my opinion as a practicing physician, it is of thy great¬ 
est importance that the purity and strength of thef crude 
drug, ergot, as prescribed by the United States Pharma¬ 
copoeia, be strictly maintained. After the crude <trug is 
compounded into the extract of ergot, it is extVemelv 
90 difficult and entirely impractical for the practicing 
physician to test whether or not it is adulterated 
and to t<*11 whether it comes up to the standard of strength 
and quality as prescribed by the United States Pharma¬ 
copoeia. Physicians, of necessity, must rely on manufactur¬ 
ing druggists to furnish remedies strictly in accordance 
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with the standards laid down in tin* U. S. P. It is my opin¬ 
ion that if it is possible under the law to prevent the im¬ 
portation and distribution in interstate commerce in the 
United States of a substandard crude ergot, or a crude 
ergot that does not meet all the physical and biological tests 
as laid down in the United States Pharmacopoeia, it should 
be done in the interest of the health of the people. 

Fluid extract of ergot is a remedy that should not be ad¬ 
ministered to patients except upon the prescription of a 
physician. 

The practicing physician is compelled to rely upon drugs 
compounded under tin* formulas of the U. S. I\, and the 
gravest responsibility rests upon the physician who pre¬ 
scribes the drug, upon the pharmacist who compounds the 
drug, and upon the law officers who inspect imported drugs 
as they enter through the custom houses of the ports of 
entrv. 

PREXTTSS AVTLLSOX. 

Subscribed and sworn to before me this 28 dav of April 
1928. 

[seal.] LILLI AX BALES, 

i Notary Public, D. C. 

(11 Affidavit of (Paries Huber. 


State of 


Count If of 




Charles Huber, being duly sworn, deposes and says: 

I am a physician duly licensed to practice medicine in the 
State of Xew York and have my office for the conduct of 
such practice in the City and State of Xew York where 1 
have been actively practicing for approximately 33 years. 

During this time a substantial part of my time has been 
devoted to obstetrical cases. 

I am thoroughly familiar with the medicinal preparation 
known as fluid extract of ergot and have had occasion to 
use this preparation in many cases of childbirth in which 1 
have been the attending physician. 

Fluid extract of ergot is a preparation derived from the 
crude drug known as crude ergot of rve which is one of the 
drugs defined in the United States Pharmacopoeia. 
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The Pharmacopoeia contains a complete description!of tlie 
drug ergot and specifies the characteristics that it! must 
possess in order to be suitable for use in making the prepa¬ 
ration known as fluid extract of ergot, which is commonly 

C? 7 V 

used in medicine. I would not knowingly use any fluid ex- 
tract of ergot in my practice that was made from ergpt that 
did not comply with the above-mentioned requirements of 
the Pharmacopoeia, as 1 should consider such us<p both 
illegal and dangerous. 

CHARLES IIUBER,! 

131 East 80th St., X. Y. (bitv. 

! 

Sworn to before me this 28 day of April, 1928. 

[seal.] (Name illegible,)! 

Notary Public, New York Co., #1*232. 

62 Affidavit of Charles F. Booth, M. D. \ 

State of New York, 

County of New York , ss: 

i 

Charles F. Booth, M. J)., being duly sworn, deposes and 
savs: 

I am a physician duly licensed to practice mediciucjiu the 
State of New York and have my office for the conduct of 
such practice in the City and State of New York where I 
have been actively practicing for approximately 4 o [years. 

During this time a substantial part of my time liajs been 
devoted to obstetrical cases. 

I am thoroughly familiar with the medicinal preparation 
known as fluid extract of ergot and have had occasion to 
use this preparation in many case- of childbirth in which I 
have been the attending physician. 

Fluid extract of ergot is a preparation derived from the 
crude drug known as crude ergot of rye which is one jof the 
drugs defined in the United States Pharmacopeia. 

The Pharmacopeia contains a complete description of 
the drug ergot and specifies the characteristics that it| must 
possess in order to be suitable for use in making the prepa¬ 
ration known as fluid extract of ergot, which is commonly 
used in medicine. I would not knowingly use any fluid ex¬ 
tract of ergot in my practice that was made from ergejt that 
did not comply with the above-mentioned requirements of 
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the Pharmacopoeia, as I should consider such use both il¬ 
legal and dangerous. 

CHARLES F. BOOTH, M. 1)., 

1109 Madison Ave., X. V. C. 

Sworn to before me this 28 day of April, 1928. 

[seal.] (Name illegible,) 

Notary Public , New York Co ., #232. 

■ Affidavit of Charles T. Decker. 


•> 


o: 


State of Xew Jersey, 

County of Union, N. dss: 

Charles T. Decker, being duly sworn, deposes and says: 

I am a physician duly licensed to practice medicine in the 

State of Xew Jersey and have mv office for the conduct of 

* % 

such practice in the City of Westfield and State of Xew 
Jersey where I have been actively practicing for approxi¬ 
mately 19 vears. 

• % 

In my professional experience I have been attending 
physician in many cases of childbirth. During my practice 
I have become thoroughly familiar with the medicinal 
preparation known as fluid extract of ergot which I have 
used and administered in a great majority of the obstetri¬ 
cal cases which have been under my professional super¬ 
vision. 

Fluid extract of ergot is a derivative of crude ergot of 
rye which is a crude drug defined in the United States 
Pharmacopoeia. As a medicine it acts upon certain fibers 
in the walls of the blood vessels and of the uterus, causing 
a contraction ior hardening which results in the closing of 
the vessels and in the facilitating of the delivery. One* of 
its chief uses is in the prevention or checking of hem¬ 
orrhage, which is the danger always present in cases of 
childbirth. Those hemorrhages are often of such intensity 
as to result in the serious weakening or even death of the 
patient unless some means is found of checking them. 
Fluid extract of ergot provides such a means and is used 
for such purpose. It must be obvious that it is of extreme 
importance that the potency, purity and accuracy of a 
medicine employed in a crisis of the nature above described 
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be of the highest degree possible, and it Is to this end 
that tlie Pharmacopoeia prescribes strict tests for 
crude ergot of rye and for the extract jwliieh is de¬ 
rived from it. Any medicinal preparation should unques¬ 
tionably be manufactured only from crude drugs approved 
as to purity and quality. The Pharmacopoeia sb prescribes 
and the health of the public requires this protection. 

During my professional experience I have ncjver used or 
prescribed, and would never use or prescribe, ijn any case, 
a fluid extract of ergot which did not in all respects con¬ 
form to the requirements of the United States Pharma¬ 
copoeia, both as to origin and composition, witlj respect to 
quality, purity and potency. To do otherwise! would in¬ 
volve the use of a medicinal preparation the precise thera¬ 
peutic effect or reaction of which could not 1 hI‘ definitely 
determined and which for that reason would be| extremelv 
dangerous. 1 would not, nor, in my opinion, ^vould any 
competent physician attempt to use or prescribe any me¬ 
dicinal preparation which might produce a var ed or un¬ 
known effect, and especially is this true in the case of fluid 
extract of ergot, the use of which is confined jto serious 
emergencies arising in cases of childbirth. j 

In using fluid extract of ergot, 1 rely upon the representa¬ 
tion of the manufacturers to the effect that tlieiri prepara¬ 
tion which 1 am using in all respects conforms jto and is 
prepared under the tests, specifications and directions con¬ 
tained in the United States Pharmacopoeia. In al| my pro¬ 
fessional experience 1 have never seen on the container or 
label of any fluid extract of ergot in my possession any 
statement to tin* effect that said extract differed inianv wav 
or fell below any of said requirements. Had such state¬ 
ment been affixed I would not have used the drug ujider any 
circumstances. j 

The health of the public is vitally concerned with 
(>") the purity, quality and strength of the medical prep¬ 
arations administered to it by its duly licenced phy¬ 
sicians, and if it be true that substandard drugs which fall 
below or vary from the requirements of the Pharmjacopceia 
are being imported into the United States and manufactured 
into fluid extracts which are being dispensed and) sold in 
interstate commerce, such practices should, in my opinion, 
unquestionably be prohibited by law by reason of the fact 
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that thev constitute, and so long as continued will consti- 
tue, a grave peril to the health and lives of the people of 
the United States. 

CHARLES T. DECKER. 

Sworn to before me this 28 dav of April, 1928. 

[seal.] ' ‘ E. W. WITTKE, 

Not art) Public . 

Affidavit of James A. Ilarrah, M. I). 

State of New York, 

Counttf of New York , .vs; 

James A. Harrah, M. D., being duly sworn, deposes and 

says: 

mt 

I am a physician duly licensed to practice medicine in the 
State of New York and have mv office for the conduct of 
such practice in the City and State of Xew York where L 
have been actively practicing for approximately twenty- 
four years. During this period of time 1 have also been 
attending surgeon at the Xew York Lying-in-Ilospital. 

During the period stated my work has been limited 
(ib to the practice of obstetrics and gynecology. For 

many vears in the treatment of these cases l have 
» • 

prescribed and used what is known as fluid extract of ergot. 

This is an extract which is derived from crude ergot 
of rye, a Pharmacopooial crude drug. It reacts upon the 
musculature of the walls of the uterus and produces a com¬ 
pression of the bloodvessels therein which prevents or 
checks hemorr-age after childbirth. 

In many cases of childbirth one of the gravest dangers 
met with is post-portum hemorrhage, which is often of such 
violence as to result in the almost immediate death of the 
patient unless promptly and effectively checked. To check 
or prevent such hemorrhage is one of the main uses of 
fluid extract of ergot which is used generally in the medical 
profession for'this purpose. The utmost reliability is es¬ 
sential is medicinal preparations of this character. The 
attending physician must know that a given dosage will 
produce or tend to produce a given effect and must be sure 
that the extract fulfills in all respects the requirements 
prescribed by the United States Pharmacopoeia as to 
strength, quality and purity, both in the extract itself and 
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in tlie sources from whi: h it is derived. The Pharmacopoeia 
provides that extracts of this character shall! be derived 
from crude drugs which fully measure up to the require¬ 
ments set forth therein and the physician who [ises or pre¬ 
scribes the fluid extract in its manufactured form is en¬ 
titled to rely and must of necessity rely upoq the manu¬ 
facturers of the drug to see that such requirements are fully 
met. 1 would never in any case knowingly prescribe or use 
on any patient a fluid extract of ergot of any other character 
or quality. I have used and administered this drug 
67 in a large number of cases and have at all times 
believed that I was administering a drujg in all re¬ 
spects in accordance with the requirements ot; the Phar¬ 
macopoeia as to quality, purity and strength (both as to 
source and as to the manufactured extract, jin no case 
have I ever seen on anv container of fluid extract of ergot 
used bv me anv statement which would indicate that the 

* ‘ j 

manufactured extract or the source from which it was de¬ 
rived was not in accordance with the Pharmacopoeial re¬ 
quirements. Had such statement beer affixed fo the con¬ 
tainer I would not have used the drug in any circumstances 
because of the fact that I could not be certain) of its re¬ 
action and effect. * | 

The use of any medicine the effect of which pan not he 
precisely known is, in my opinion, extremely dangerous, 
and this is the more true in the case of fluid (extract of 
ergot which, as above stated, is frequently used <jit times of 
grave crisis. I do not hesitate to say that if cj'ude ergot 
is being imported into the United States whiety does not 
meet the lest* prescribed by the Pharmacopoeia gs to qual¬ 
ity and purity, and if such substandard ergot is being man¬ 
ufactured into fluid extract and dispensed in ;interstate 
commerce without labels showing its true nature and its 
variance from such standards, such importationL sale and 
manufacture should be prohibited by law upon the ground 
that it constitutes a grave and serious menace to jtlie health 
of the public of the United States. 

JAMES A. HAjRRAH. 

j 

Sworn to before me this 28 day of April, 1928.j 

[seal.] ’ RINA SALMON. 

N. Y. Co. R. No. 370. N. Y. Reg. 2843. | 

Term: June 16, 1928. 
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68 Affidavits in Opposition to Motion for Injunction 

Pendente Lite. 

Filed May 8, 1928. 


* 


* 




Affidavit of Alfred E. Taylor . 

City of Washington, 

District of Columbia, ss: 

Alfred K. Taylor, being first duly sworn, deposes and 
says: I am a chemist by profession, having specialized in 
physical and organic* chemistry, receiving the* decrees of A. 
M. at Harvard and Ph. I). at Cornell Fniversities: that for a 
period of four years I was Assistant in Chemistry at Cor¬ 
nell Universitv; that from 1900 to 1908 I was Chemist at the 

Customs Laboratorv at Xew York Cite, and from 1908 to 

• • 

date have been employed in the Bureau of Chemistry, 
United States Department of Agriculture, and in the Office 
of the Food, Drug and Insecticide Administration: that my 
present official duty is to exercise, under the final super¬ 
vision of the Secretarv of Agriculture, administrative con- 
trol over the admission and exclusion of food and drills 
under Section 11 of the Federal Food and Drugs Act, of¬ 
fered for importation into the United States: that the prac¬ 
tice and procedure which obtains in the Department in re¬ 
spect of such admission or exclusion of food or drug is as 
follows: 

As respects ergot—where examination of samples show 
that the article conforms in all respects to the tests and re¬ 
quirements of the United States Pharmacopoeia the article 
is unconditionally admitted, provided it is not found to be 
dangerous to the health of the people of the United States: 
where the article of drugs differs from the standard of 
strength, quality and purity as determined by the test laid 
down in the Pharmacopoeia and its own standard 
69 of strength, quality and purity is declared on the 
package or other container the article would accord¬ 
ing to the Department’s interpretation of Section 7 of the 
Federal Food and Drugs Act, have to be admitted provided 
it was not found to be dangerous to the health of the people 
of the United States. Few if any cases of this type are pre- 
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sen ted for the Department's consideration. | Where a con¬ 
signment of ergot offered for entry is found to contain any 
appreciable percentage of heavy mold indicating decom¬ 
position it is refused entry unconditionally aiid must be de¬ 
stroyed or exported; where it is found to (contain some 
evidence of worm eaten grains with debris, or is found to 
be infested with mites, it is allowed entry ^fter cleaning 
to remove such material, if on reinspect ion! the recondi¬ 
tioned material is found to meet the pharnjiacopoeial re¬ 
quirements; where ergot is found to be deficient in potency 

as determined bv the cockscomb test it is refused entrv un- 

*■ | *• 

conditionally, unless the importer makes request to use the 
article for manufacturing purposes, giving prqof to the De¬ 
partment that it will be employed by a manufacturer who is 
in the position to make a standard fluid extract of ergot 
which will meet the pharmacopoeia potency test for fluid- 
extract of ergot, and who has appropriate laboratory facil¬ 
ities for such pharmacological standardization. When 
proof that the ergot has been so manufactured is given, the 
shipment is finally released and the penal boiuljunder which 
possession of the article was obtained is canceled. Kxcept 
as such requests are received and the manufacturing process 
duly carried out resulting in final release of St he finished 
drug extract, all shipments of ergot substandard as to 
potency are refused entry and exportation ordered, if not 

dost roved. j 

* 

70 Since September 1, 1027, all shipments of ergot 

not meeting the pharmacop<eial requirements in 
every particular have been refused entry by defendants; 
and all those which have been allowed entrv bvjdefendants 
have met the requirements of the Pharmacopoeia substan¬ 
tially in every respect. There have been no coniditional re¬ 
leases permitted by the defendants since the aforesaid date 
of crude ergot for the purpose of being cleaned]and no in¬ 
stances where appropriate requests were made ajnd granted 
for preparation of standard fluidextract of cjrgot from 
crude ergot substandard in the matter of physiological 
potency. 

Affiant further avers that neither since September 1,1927, 
nor within a period of five years preceding said (date, have 
any shipments of crude ergot been permitted final entry 
into the United States bv the defendants herein which have 


i 
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not measured up to the standard for purity and quality, 
as set forth in the Pharmacopoeia of the United States, or 
any crude ergot which lias contained insects or animal life, 
animal material or animal excreta, nor that it lias been 
moldy, both outside and inside, or has shown discoloration, 
abnormal odor, sliminess and deterioration due to chemical 
decomposition and age, or that it has been covered with 
insects. 

ALFRED E. TAYLOR. 

Subscribed and sworn to before me at Washington, D. (\, 
this 7th day of Mav, 1928. 

[seal.] f GEORGE L. HOFFMAN, 

Notary Public, District of Columbia, 

71 Affidavit of Leonard .1 . Schwarz. 

City of Washington, 

District of Columbia , ss: 

Leonard J. Schwarz, being first duly sworn, deposes and 
says: I am a graduate of the University of Wisconsin, 1916, 
with the degree of B. S., Pharmacy Course: that immedi¬ 
ately after I graduated I became connected with the firm 
of Eli Lilly &. Company, drug manufacturers, Indianapolis, 
Indiana, as a botanist, and examiner of crude drugs: that 
from October 10, 1921, to date, except for a period from 
October 1, 1926, to July 1, 1927, I have been connected with 
the Xew York Station of the Food, Drug and Insecticide 
Administration of the United States Department of Agri¬ 
culture, as pharmaeognosist of crude drugs offered for 
entry at the Port of Xew York: that during said period I 
have regularlv examined in the course of niv official work 
shipments of ergot offered for entry at that Port. I have 
found the major portion of the ergot during this period to 
be of good grade. Occasional shipments consisting of ergot 
which was appreciably moldy or insect damaged have been 
encountered and I have recommended their detention. Such 
ergot as showed evidence of insect damage accompanied by 
excreta and debris was allowed entry only after cleaning 
to remove the aforesaid mentioned material. Ergot show¬ 
ing appreciable internal or external mold damage, such as 
I have seen during my work as a commercial pharmaeog¬ 
nosist, was rarely met during this period. The few ship- 
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monts which wore encountered, however, I recommended 
that they he refused entry and exported and tjhat no clean¬ 
ing be allowed. 

Ergot is a fungus growth and it is true Unfit practically 
all lots of ergot as imported do contaii) some slight 
72 amounts of insect damaged grain and jdo contain a 
small percentage of slightly moldy ergot. This is 
the usual condition, irrespective of count rjr of origin, 
whether it he Russia, Spain, Portugal, Polajid, or other 
country. Based on my examination of many shipments of 
crude drugs as imported, it is my opinion that if the gen¬ 
eral requirement of the Pharmacopoeia of the Ujnited States, 
tenth revision, regarding mold and discoloration is inter¬ 
preted absolutely literally these requirement^ would ex¬ 
clude practically all shipments of crude drugs, j Therefore, 
1 conclude that a reasonable degree* of discretion and inter¬ 
pretation is contemplated. The age of the product, one of 
the requirements of the Pharmacopoeia, is a Requirement 
practically impossible to determine with any degree of ac¬ 
curacy. Deterioration, which may be taken asian evidence 
of age, whether due to moisture, moldiness, or {insects, will 
take place rapidly or slowly, depending upon the handling, 
and therefore as an evidence of age is inconclusive. Po- 

1 i 

tency also deteriorates with age, but the rate of deteriora¬ 
tion is dependent also largely on the factors just!mentioned. 
I have therefore been unable to use the factor of age alone, 
except as interpreted by the other factors which! would con¬ 
demn it, if present in any marked degree. However, dur¬ 
ing the fall of 1927, from September 1, none of the ergot 
shipments had differed appreciably from the standard of 
the Pharmacopoeia of the United States, tenth Revision, in 
the various requirements of the Pharmacopoeia ofithe United 
States, not covering the cockscomb test for potency, with 
the exception that one large shipment of Spanish ergot and 
two large shipments of Russian ergot have sho\lvn slightly 
more insect damage than other shipments examined during 
this period, but hardly sufficient to warrant their detention 


re re not in 
Tom their 


for cleaning, in that the insect damaged grains v| 
excess of three to five per cent, and the debris 
action was slight. j 

73 None of the shipments entered since September 1, 
1927, whether Russian or Spanish, have shown any 
heavy mold or even mold to the extent where pyphae and 
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filaments could l>e readilv detected. However, nearlv everv 
shipment, wliether Russian or Spanish, has contained a 
small percentage of grains showing very light external 
mold. The condition described in the complaint as lousy, 
which is usuallv referred to as mite infestation, has not 
occurred to any appreciable extent in any of the shipments 
offered for entry since September 1, 11)27, at the time when 
they were offered for entry. It must be kept in mind that 
this mite infestation is rather common in a varietv of crude 
drips: or food products, which on the whole does little dam¬ 
age to the food or drug and which infestation may disap¬ 
pear within a few days or may appear again with equal 
readiness. When it has appeared at time of importation 
cleaning to remove it has been required. T have before 
me for consideration now one shipment showing a minor 
infestation of this sort which will be further investigated. 

1 LEONARD J. SCHWARZ. 


Subscribed and sworn to before me at Washington, I). C., 
this fifth dav of Mav, 1928. 

[seat..]* ! ' JOSEPH COHEX, 

Notary Public, 1). C. 

74 Affidavit of Marvin II. Thompson. 

City of Washington. 

District of Columbia, ss: 

Marvin R. Thompson, being first duly sworn, deposes and 
says: I am a graduate of the University of Minnesota, with 
the degree of Pharmaceutical Chemist, and have studied 
pharmacognosy under Dr. E. L. Xeweomb, Chairman of 
the Committee on Botany and Pharmacognosy of the Phar¬ 
macopoeia Revision Committee for the tenth revision, now 
current; I have been since September 1, 1927, employed as 
assistant scientific aide in the Pharmacological Laboratory 
of the Food, Drug and Insecticide Administration of the 
Department of Agriculture in Washington: since the afore¬ 
said date I have seen every sample of ergot of rye from all 
ports of entry which have been forwarded to Washington 
for physiological' assay as to potency. I have made all 
fluid extract from each and every sample which was used 
in making the pharmacological assay and on a number of 
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the samples have participated in making the physiological 
cockscomb test. 

I have in each case looked over the sample very carefully 
with a view to obtaining a thoroughly representative sam¬ 
ple for making the fluid extract, and in each case have made 
observations regarding the physical condition o;f the drug, 
following the various requirements of the Pharmacopoeia, 
other than the cockscomb test. None of these [shipments, 
whether Spanish, Portuguese, or Russian, varied;materially 
from the physical or botanical requirement of tlje Pharma¬ 
copoeia, although most of the shipments differed in some 
slight particular, in that the product, whether Russian or 
Spanish, almost never was entirely free from worm or in¬ 
sect eaten grains or some slight evidence iof superfi- 
75 cial exterior mold. In general the Russian ship¬ 
ments were very dry, whereas the Spanishishipments 
were in more moist condition. The Spanish ergjot is more 
uniform in size and somewhat larger. Its generjal appear¬ 
ance as to physical botanical description was not in most 
instances materially better than the Russian product. In no 
instance was ergot observed showing any grains with heavy 
mold growth or any evidence of actual decomposition, either 
in the Russian or in the Spanish. ! 

MARVIN R. THOMPSON. 


Subscribed and sworn to before me at Washington, D. C., 
this eighth dav of Mav, 1928. 

[seal.] ‘ ' JOSEPH COHEX, 

Notary Public, District of Columbia. 

My commission expires November 19, 1929. 


Affidavit of (icorye IP. Hoover. 


District of Columbia, ss: 

Before me, Joseph Cohen, a Notary Public for and in 
the District of Columbia, personally appeared George W. 
Hoover, who, being duly sworn, deposes and says, I, George 
W. Hoover, M. I)., Chief of the Central District of the Food, 
Drug and Insecticide Administration, and until! recently 
acting in charge of the Office of Drug Control ofj the Ad¬ 
ministration, one of the duties of that office bein^ to fur¬ 
nish adequate scientific basis for the charges made when 
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legal action under the food and drugs act involving drugs 
is contemplated, do aver that I have no reason for believ¬ 
ing that a fluidextract of ergot of Pharmacopocial potency 
as measured bv the cockscomb test would be dangerous to 
health if prepared from genuine ergot of rye which 
76 differs from the l\ S. Pharmacopocial requirement in 
inconsequential details. 1 know of no adequate basis 
for holding that such an article would be dangerous to 
health, nor do I know of any references in medical litera¬ 
ture to show that this matter has been scientificallv investi- 
gated, giving adequate proof or basis for belief that such 
ergot or fluidextract of ergot would contain any material 
which would give basis for properly classing the article 
as dangerous to health, and if called upon to produce the 
necessary chemical, medical and pharmacological evidence 
to sustain such a charge in court, it is my belief that I 
would be entirely unable so to do at the present time. These 
statements in no way modify my opinion that fluidextract 
of ergot should meet the Pharmacopceial requirement for 
potency as determined by the cockscomb test and that it 
should be prepared from ergot which differs in no substan¬ 
tial degree from the physical and botanical requirements 
for the drug asi given in the Pharmacopoeia of the United 
States. An investigation now being conducted by Drug 
Control of the Food, Drug and Insecticide Administration, 
U. S. Department of Agriculture, concerning the influence 
of physical and botanical differences in the grains of ergot 
of rye should indicate the variations, if any, in the effects 
on the human organism corresponding to variations in the 
physical and botanical characteristic of the drug. 

GEORGE W. HOOVER. 


Sworn to and subscribed before me this 7th dav of Mav, 
1928. 

[seal.] JOSEPH COHEN, 

Notary Public, District of Columbia. 

My commission expires November 19, 1929. 
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Joint and Several Answer of Defendants Mellon and 

Jar dine. 

Filed May 8, 1928. | 


The defendants, Andrew W. Mellon, Secretary of the 
Treasury, and William M. Jardine, Secretary o|f Agricul¬ 
ture, answering the Amended Bill of Complain]; and rule 
to show cause herein, aver as follows: 

1. They admit the allegations of paragraph} 1 of the 

Amended Bill of Complaint filed herein. j 

2. They admit the allegations of paragraph }2 of said 
Amended Bill of Complaint. 

3. Defendants are without knowledge that atj the time 

of the filing of said bill the plaintiff was the oivner of a 
large amount of crude ergot of rye imported by jhim from 
Spain; that if said drug was owned and imported} by plain¬ 
tiff, as therein alleged, it was imported and admitted into 
the United States under the terms, conditions and regula¬ 
tions prescribed under the Federal Food and Djrugs Act, 
and at the time of its said alleged admission, in jso far as 
defendants are advised, it complied with the requirements 
of the Pharmacopoeia substantially and with thd, require¬ 
ments of the Federal Food and Drugs Act for lawful entry 
into the United States. ; 

4. Defendants admit the recitals of the Act of Congress 

and the regulations contained in paragraph 4 of} the bill 
and that the said provisions were at all times mentioned in 
the bill and still are in full force and effect. } 

5. Defendants admit the matters and things set} forth in 

paragraph 5 of said amended bill. i 

6. Defendants admit the matters and th|ings set 

78 forth in paragraph 6 of said bill. ! 

7. Defendants admit that crude ergot of jrye is a 
drug having a restricted and legitimate use, but in so far 
as they are advised they deny the conclusion that sjjiid drug 
cannot legally be distributed for unrestricted general use. 
They admit that its most extensive legitimate use is in the 
manufacture of fluid extract of ergot for use of and on 

i 

5—4913a I 
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prescription by physicians in emergencies arising in obstet¬ 
rical cases and admit it is sold under the name of ergot or 
ergot of rye, which is a name recognized in the United 
States Pharmacopoeia and has a standard of strength, qual¬ 
ity and purity prescribed therefor in said Pharmacopoeia. 

8. Defendants admit the statements and recitals of the 
provisions of the Pharmacopoeia set forth in paragraph S 
of said bill applicable to crude ergot, only in so far as they 
are true and accurate statements and recitals of said pro¬ 
visions, as contained in the Tenth Revision of the United 
States Pharmacopoeia, official from January 1, 1926. De¬ 
fendants, however, deny the conclusion of plaintiff therein 
that no fluid extract of ergot can meet the requirements of 
the United States Pharmacopoeia unless it be prepared 
from crude ergot which is of the pharmacopoeial strength, 
quality and purity prescribed, but on the contrary aver that 
in certain cases and instances a standard fluid extract of 
pharmacopoeial strength, quality and purity can be and has 
been made from crude ergot which did not conform to the 
pharmacopoeial requirements in certain respects but which, 
nevertheless, is proper material from which such stand¬ 
ard fluid extract of ergot could be and lias been made. De¬ 
fendants admit that crude ergot of rve comes in the form 
of a grain, the particular description of which is set out in 
the United States Pharmacopoeia. Defendants are 
79 without knowledge as to the matter quoted in said 
paragraph 8 from Squibbs Materia Medica or as to 
the accuracy of the statements therein regarding ergot, and 
deny that Spanish ergot is always superior to importations 
of ergot from other countries. 

Further answering paragraph 8 of said amended bill, 
defendants specifically deny that they are now permitting 
or have heretofore permitted entry into the United States 
of anv crude ergot of rve which did not substantial!v meet 
the requirements of the United States Pharmacopoeia, and 
deny that they have permitted the entry of any shipments 
of crude ergot of rye, such as could be properly described 
as alleged in said paragraph 8 as containing insects or ani¬ 
mal life, animal material or animal excreta, or ergot that 
was moldy in any substantial degree, or that showed dis¬ 
coloration, abnormal odor, sliminess and deterioration due 
to chemical decomposition and age, or ergot that was cov- 
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ered with insects, or that was one year old, oy that was 
musty or rancid, that when crushed or powderedj developed 
a rancid or ammoniaeal odor, or ergot that was in anywise 
dangerous to the health of the people of the United States. 
Defendants aver in this connection, upon information and 
belief, that ergot is a fungus growth and it is true'that prac¬ 
tically all lots of ergot as imported do contain s<pme slight 
amounts of insect-damaged grain and do contain a small 
percentage of slightly moldy ergot. This is the usual con¬ 
dition, irrespective of country of origin, whether 5t be Rus¬ 
sia, Spain, Portugal, Poland or other country. jExamina- 
tion of many shipments of crude drugs imported indicate 
that, if the general descriptive specifications of the Phar¬ 
macopoeia of the United States, tenth revision, Regarding 
mold and discoloration are interpreted with absolute 
80 literalness and so -plied, practically all shipments of 
crude drugs including ergot would have jto be ex¬ 
cluded from the country. Defendants therefore ayer that a 
reasonable degree of discretion in interpreting tjhe Phar¬ 
macopoeia requirements in regard to vegetable drjugs must 
necessarily be permitted when examining specimens thereof 
offered for importation into the United States Under the 
provisions of the Federal Food and Drugs Act. Defend¬ 
ants further aver that the age of the product, one of the re¬ 
quirements of the Pharmacopoeia, cannot possibly be de¬ 
termined with anv degree of accuracv from an exa nination 
thereof; that deterioration, which may be taken as an evi¬ 
dence of age, whether due to moisture, moldinesjs, or in¬ 
sects, will take place rapidly or slowly, depending upon the 
handling, and such deterioration as an evidence bf age is 
inconclusive; that the potency of ergot also deteriorates 
with age, but the rate of deterioration is also dependent 
largely upon the handling and other factors. 

Further answering, defendants aver that from thle period 
beginning July 1, 1927, to date, and for a long time prior 
thereto, the major portion of ergot offered for importation 
into the United States through the port of New York, the 
principal port of entry, has been of good grade and Quality; 
that occasional shipments consisting of ergot wlpch was 
appreciably moldy or insect-damaged have been jencoun- 
tered and that such ergot was detained for further examina¬ 
tion before being permitted entry; that such ergot asjshowed 
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evidence of insect damage accompanied by excreta and de¬ 
bris was allowed entry only after cleaning to remove the 
aforesaid material; that ergot showing appreciable internal 
or external mold damage was rarely met during this period. 
The few shipments which were encountered were refused 
entry and ordered to be exported without opportunity 

81 for cleaning; that none of the shipments of ergot 
entered since September 1, 1927, whether Russian or 

Spanish, have shown any heavy mold or even mold to the 
extent where the filaments could be readily detected; that 
nearly every shipment of ergot, whether Russian or Span¬ 
ish, has contained a small percentage of grains showing 
very light external mold; that the condition described and 
usuallv referred to as mite infestation, has not occurred to 
any appreciable extent in any of the shipments at the time 
when they were so offered for entry. Defendants say upon 
information and belief that mite infestation is rather com¬ 
mon in a variety of crude drugs and food products and does 
little damage to the food or drug; that the infestation mav 
disappear within a few days or may appear again with 
equal readiness; that when it has appeared at time of im¬ 
portation cleaning to remove it has been required by the de¬ 
fendants before entry is permitted. 

Defendants aver that all importations of ergot offered 
for entrv into the United States during the period men- 
tioned in said bill and prior thereto were examined at the 
port of entry and amitted or rejected upon the basis of the 
findings made in accordance with the above mentioned prac¬ 
tice and procedure and upon the decision of defendants 
therein as to whether the drug was adulterated or mis¬ 
branded, or otherwise dangerous to the health of the people 
of the United States, and no importation under the law was 
otherwise made, or permitted by these defendants, in so far 

as thev are advised. 

% 

9. Answering paragraph 9 of said amended bill, defend¬ 
ants denv that crude ergot of rve or the fluid extract of 
ergot prepared therefrom is of such character that if it 
contains impurities or is deficient in strength or in 

82 therapeutic qualities or falls below the standard of 
strength, purity and quality prescribed by the United 

States Pharmacopoeia, it becomes extremely dangerous to 
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the health and lives of persons to whom it may lie admin¬ 
istered. ! 

10. Answering paragraph 10 of said amended! bill, de¬ 
fendants denv that crude ergot of rve is necessaritv a dan- 
gerous drug when put to illegitimate use; that the danger 
thereof, if any exists, depends upon the conditions under 
which it is used, and not upon whether it is illegitimately 
used. Defendants admit that it is a useful drug wjlien con¬ 
fined to its normal and legitimate use. They adjmit that 
crude ergot of rve is most generallv used bv manufacturers 
of drugs and pharmacists in the preparation and compound¬ 
ing of what is known as fluid extract of ergot. Defendants 
deny that they have admitted unlawfully any importations 
of ergot whatsoever into the United States as alleged in 
said paragraph, or that any ergot of rye which w|as adul¬ 
terated or misbranded or otherwise dangerous to the health 
of the people of the United States has been admitted entry 

at anv time bv these defendants. ! 

* • 

Further answering, defendants admit that priori to Sep¬ 
tember 1,1927, substandard crude ergot, deficient in'potency 
as determined by the cock’s comb test prescribed! by the 
Pharmacopoeia, was admitted conditionally into the! United 
States under penal bond to be manufactured into a standard 
fluid extract; that since September 1, 1927, no such ergot 
has been offered for entry into the United States pid ad¬ 
mitted for the aforesaid purpose. Defendants defly that 
deviations from the specifications of the Pharmacopoeia 
would render crude ergot or the fluid extract manufactured 
therefrom in anywise dangerous to the health of tliei people 
of the United States under the conditions a|nd cir- 
83 cumstances under which defendants have permitted 
such entries to be made heretofore. Defendants aver 
in this connection that whether a product is adulterated or 
misbranded or otherwise dangerous to the health jof the 
people of the United States, and consequently inadmissible 
into the United States by importation, is a question bf fact 
committed to the judgment and discretion of these ejefend- 
ants, and defendants aver in this connection that they have 
acted and will act to exclude ergot or any other dru^ when 
it is made to appear to them by satisfactory evidence that 
its admission will be contrary to the provisions of thie Fed¬ 
eral Food and Drugs Act. 
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11. Answering paragraph 11 of said amended bill, de¬ 
fendants deny that at any time since the first day of Sep¬ 
tember, 1927, the defendant Jardine, in his capacity as Sec¬ 
retary of Agriculture, has knowingly permitted the entry 
into the United States of certain lots or shipments of crude 
ergot of rye of a quality, strength and purity below the 
standard prescribed by the United States Pharmacopoeia 
and the Federal Food and Drugs Act, or of a character dan¬ 
gerous to the health of the people of the United States, or 
that said defendant has knowinglv and wilfully, or other- 
wise, permitted ergot of the aforesaid character to be re¬ 
leased for unrestricted sale and use in the manufacture of 
fluid extract of ergot for medicinal use by physicians in 
obstetrical and other cases. Defendants aver in this con¬ 
nection that their practice in respect to the admission of 
ergot is as hereinbefore stated in paragraph 8 of this an¬ 
swer. 

12. Defendants deny that the defendant Jardine, in his 

• • 

capacity as Secretary of Agriculture, has at any time since 
the first day of September, 1927, knowingly or illegally per¬ 
mitted the importation or entry into the United 
84 States by various persons, firms or corpora¬ 
tions, of certain lots or shipments of crude ergot of 
rye which has been reconditioned and relabeled after a prior 
rejection by said defendant and represented by the im¬ 
porters to be of a quality, strength and purity prescribed 
by the said Act and the United States Pharmacopoeia, and 
defendants aver in this connection that since September 1, 
1927, no importations of ergot have been offered for entry 
into the United States and admitted under conditional entry 
for the purpose of being reconditioned so as to conform to 
the requirements of the United States Pharmacopoeia and 
the Federal Food and Drugs Act. 

13. Defendants deny that defendant Jardine, in his ca¬ 
pacity as Secretary of Agriculture, has from time to time 
since the first day of September, 1927, knowingly, illegally, 
or otherwise, permitted the importation and entry into the 
United States by any person, firm or corporation, of lots or 
shipments of crude ergot of rye of a quality, strength or 
purity far below the standard prescribed by said Act and 
the United States Pharmacopeia, and deny that said de¬ 
fendant has knowingly permitted such ergot to be released 
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under bond pursuant to Regulation 30 of the rules and 
regulations for the enforcement of the Federal Food and 
Drugs Act, and that said defendant has knowingly and wil¬ 
fully permitted such ergot to be sold in interstatejcommerce 
as alleged in paragraph 10 of said amended bill. | 

14. Defendants denv that thev or anv of them. 1 !have per- 
mitted illegal importations and entries into t|ie United 
States, for sale in interstate commerce, of the substandard 
drug of crude ergot of rye. Defendants admit | hat prior 
to September 1, 1027, they have permitted entries of sub¬ 
standard crude ergot to be admitted under penal bond to be 

manufactured into a standard fluid extract! of ergot, 
85 and thev aver in this connection that such admission 

of the crude drug was not illegal, and that the fluid 

extract made therefrom and sold and shipped in interstate 

commerce is not dangerous to the health of the people of 

the United States. Defendants denv that thev have in their 

• * 

official files and records the names of persons who! have en¬ 
gaged in illegal traffic in substandard crude erg<|)t. They 
admit that requests have been made of defendants j by plain¬ 
tiff and that these requests have been refused. Defendants 
deny the right of plaintiff to be furnished with the names 
of his competitors who import ergot of rye and wlicise names 
are upon the records of the Department of Agriculture and 
of the Treasury. Defendants deny that the names of such 
competing importers are necessary for the just anjd proper 
presentation of plaintiff’s case. Defendants deny 1 , that the 
importations or entries into the United States of stocks of 
substandard crude ergot of rye have been or are illegal, or 
that such importations or entries and the uses to which they 
are put are dangerous to the health of the people of the 
United States. 

15. Defendants deny that the defendant Jardinp, in his 
capacity as Secretary of Agriculture, has at any time since 
the first day of September, 1927, knowingly permitted the 
entry and importation into the United States by ;piv per¬ 
son, firm, or corporation, of lots or shipments of crujde ergot 
of a strength, quality and purity far below the standard 
prescribed by said Act and the United States Pharma¬ 
copoeia, with knowledge that the same was to be nkanufac- 
tured into fluid extract of ergot to be used medicinally in 
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such a way as to constitute a menace and a danger to the 
health of the people of the United States. 

16. Defendants denv that the defendant Jardine, in his 

• * 

capacity as Secretary of Agriculture, has since or 

86 before the first day of September, 1927, knowingly 
and wilfully permitted various quantities of crude 

ergot of rye of a standard strength, quality and purity far 
below that prescribed by said Act and the United States 
Pharmacopoeia to remain within the United States and to 
be sold and shipped in interstate commerce under false and 
misleading brands, marks and symbols, without certifying 
said facts to the appropriate United States Attorneys, with 
directions to proceed against the importers of said drug, 
and without directing United States collectors, as adminis¬ 
trative officers of the Department of Agriculture, to seize 
said drug for condemnation, destruction and export. De¬ 
fendants aver in this connection that no such violations of 
the Federal Food and Drugs Act as alleged by plaintiff 
were found by the defendant Jardine; that, therefore, said 
defendant was not required to, and did not, take any action 
under the law for the prosecution of any of such alleged 
violations or for the seizure of said alleged illegal drug 
for condemnation, destruction or export. 

17. Answering paragraph 17 of said amended bill, de¬ 
fendants deny the conclusion of law therein averred that 
the defendant Jardine has, in his capacity as Secretary of 
Agriculture, acted without warrant of law or in violation of 
the Federal Food and Drugs Act and the rules and regu¬ 
lations made for the enforcement thereof. 

18. Answering paragraph 18 of said amended bill, de¬ 
fendants admit that plaintiff has called the attention of the 
defendant Jardine to matters and facts which plaintiff 
claims constituted violation of the Federal Food and Drugs 
Act; that the said Jardine has refused to take action under 
the Food and Drugs Act on the basis of plaintiff’s com¬ 
plaint. Defendants aver in this connection that the mat¬ 
ters and things complained of do not, in the opinion 

87 of these defendants, constitute violations of the Food 


and Drugs Act as averred by plaintiff. 

19. Answering paragraph 19 of said amended bill, de¬ 
fendants admit that plaintiff is the owner of a large amount 
of crude drug known as ergot of rye, imported by him from 
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Spain, and is in the business of importing crudejergot drugs 
into the United States: that said ergot of rye is|of standard 
strength, quality and purity as determined by tljie tests pre¬ 
scribed by the United States Pharmacopoeia; that the 
United States produces practically no crude eirgot of rye 
for commercial use or for manufacture into fhiijl extract of 
ergot, which latter product is a necessary and useful drug, 
and depends upon importation. Defendants jjtre without 
knowledge and therefore deny that since on or j about Sep¬ 
tember 1, 1927, certain corporations, firms and |individuals 
engaged in the import and sale of crude ergot, and the 
manufacture and sale of fluid extract of ergot manufac¬ 
tured therefrom, have, individually or in concert, know¬ 
ingly imported into the United States large quantities of 
defective, impure, substandard crude ergot fail below the 
requirements of the United States Pharmacopoeia and of the 
Federal Food and Drugs Act. Further answering, defend¬ 
ants say they are without knowledge and therefore deny 
that since the aforesaid date the aforesaid lots j of impure 
crude drugs have been thrown upon the market at prices 
far below the prices which could be reasonablv obtained by 
plaintiff or any other importer for new crops d>f Spanish 
ergot of standard strength, quality and purity J Further 
answering, defendants say they are without knowledge and 
therefore deny that said illegal practices have continued 
since September 1, 1927, and further deny that such prac¬ 
tices are still being followed by importers, merchants and 
manufacturers who are seeking to obtain illjegal entry 
88 of such inferior crude drugs and to dispose of their 
inferior stocks now on hand for the purposje of keep¬ 
ing the market price of such crude drugs belowj the level 
necessarily required for the purchase of new! crops* of 
Spanish ergot similar to the supply of said drug! now held 
by plaintiff. Further answering, defendants aver in this 
connection that knowledge of the facts alleged in said 
amended bill, even if true, would not entitle plaintiff to 
maintain this action. Further answering, defendants sav 
that they have had no part or participation in thd, doing of 
the alleged wrongful acts set forth in said paragraph 19. 

The defendants, answering generally said amejnded bill 
and each averment thereof, further say: | 
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1. That this suit is in substance and effect one against 
1 lie United States to which it is not a party and in which it 
has not consented to be sued. 

2 . That plaintiff has no such right, title or interest in or 
to the subject-matter of this suit as would enable him to 
maintain this action. 

3. That it appears from said bill that the alleged wrong¬ 
ful and illegal admissions into the United States bv these 
defendants of the crude drug known as ergot and ergot of 
rye, offered or to be otiered for importation thereinto by 
persons other than plaintiff, have been and will be made in 
the determination of matters which bv law is committed to 
the judgment and decision of these defendants. 

4. That it appears from said bill that the alleged wrong¬ 
ful acts of defendant Jardine in permitting without prose¬ 
cution or seizure t Ik* shipment in interstate commerce of 

fluid extract of ergot, manufactured from alleged 
8!) substandard ergot theretofore admitted entrv into 
tin* United States, were done or permitted by the 
said defendant in his official capacity as Secretary of Agri¬ 
culture, and in the performance of his lawful duty and 
function of administering the Food and Drugs Act of June 
30, 1000 (34 Statutes at Large. 70S), and in the determina¬ 
tion of matters which by law is committed to his judgment 
and discretion. 

5. That it appears from said bill that the acts of these 
defendants therein complained of and sought to be en¬ 
joined were done or permitted to be done by them in the 
performance of their lawful function and duty as officers 
of the United States and in the exercise of the authority 
and discretion vested in them bv law. 

0. That it does not appear from said bill that plaintiff is 
threatened with or will sustain immediate, irreparable or 
any legal injury whatsoever as a result of the acts of de¬ 
fendants therein alleged. 

7. That said amended bill of complaint alleges no facts 
which, if true, would entitle plaintiff to the relief therein 
prayed, or to any relief in equity. 

8. That said amended bill of complaint is without equity. 

Wherefore, having fully answered said amended bill and 

the rule to show cause herein, defendants pray that said 
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rule be discharged and said amended bill be dismissed at the 
cost of the plaintiff. 

WILLIAM M. JARlpINE, 

Secretary of Agriculture 

| 

90 District of Columbia, $ s : 

i 

William M. Jardine, being first duly sworn,!deposes and 
says that he is one of the defendants named ip the above- 
entitled cause; that lie has read the foregoing answer by 
him subscribed and knows the contents thereof, and, upon 
information and belief, avers that the facts therein stated 
are true. 

WILLIAM M. JARDINE, 

Secretary of Agriculture. 

Subscribed and sworn to before me this 7th day of May, 
A. D. 1927. j 

[seal.] GEORGE L. HOFFMAN, 

Notary Public, D. C. 

LEO A. ROVER, 

7 j 

United States Attorney in and for 

the District of Columbia, I 

JAMES B. IIORIGAN, | 

Assistant to the Solicitor, U. S. 

Department of Agriculture, 

A tforueys for Defendants. 

Affidavit of Henry G. Hotter in Support of Injunction Pen¬ 
dente Life. | 


Filed May 9, 1928. 


State of New Jersey, 

County of Essex, ss: j 

Henry G. Holler, being duly sworn, deposes f|nd says: 

I am a physician duly licensed to practice ljnedicine in 
the State of New Jersey and have my ofTice for the conduct 

of such practice in the City and State of-, where I have 

been actively practicing for approximately 25 years. 
91 During this time a substantial part of njiv time has 
been devoted to obstetrical cases. 
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I am thoroughly’familiar with the medicinal preparation 
known as fluid extract of ergot and have had occasion to 
use this preparation in many cases of childbirth in which 
I have been the attending physician. 

Fluid extract of ergot is a preparation derived from the 
crude drug known as crude ergot of rye which is one of 
the drugs defined in the United States Pharmacopoeia. 

The Pharmacopoeia contains a complete description of 
the drug ergot and specifics the characteristics that it must 
possess in order to be suitable for use in making the prepa¬ 
ration known as fluid extract of ergot, which is commonlv 
used in medicine. I would not knowinglv use anv fluid ex- 

v_ • • 

tract of ergot in my practice that was made from ergot that 
did not comply with the above-mentioned requirements of 
the Pharmacopeia. as 1 should consider such use both 
illegal and dangerous. 

! IIEXRY G. HOLLER. 


Sworn to before me this 
[seal.] 


30th dav of April, 1928. 
MICHAEL LISS, 
Notary Public of N. J. 


92 Affidavit of Dr. Thomas Protzmann in Support of 

Injunction Pendente Lite. 

Filed May 9, 1928. 


State of New Jersey, 

Counta of Beraen. ss: 

1/ 0 l' ' 

I)r. Thomas Protzmann, being duly sworn, deposes and 
says: 

I am a physician duly licensed to practice medicine in the 
State of New Jersey, and have my office for the conduct 
of such practice in the City of Englewood, New Jersey, 
where I have been actively practicing for approximately 
three vears. 

During the period above stated, a considerable portion 
of my practice has been connected with obstetrical cases. 
During the course of my professional experience I have 
become thoroughly familiar with the nature and use of the 
medicinal preparation commonly known as fluid extract of 
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(ergot and have prescribed it and used it in rjianv cases of 
childbirth under my professional care. This extract is de¬ 
rived from crude ergot of rye, a Pharmacopooial drug. Its 
action is upon the blood vessels and upon thje wall of the 
uterus. It produces contraction of the arterioles and con¬ 
traction of the uterine wall, the effect of which is to close 
the blood vessels and thus prevent or retard! hemorrhage. 

Actual or threatened hemorrhage is one pf the grave 
emergencies which must be guarded against jin every ob¬ 
stetrical case. Such hemorrhages are frequently violent 
and, unless prevented or checked, will result Jn the almost 
immediate death of the patient. The use of the! fluid extract 
of ergot is to prevent or check hemorrhage anil to contract 
the walls of the uterus. It is what mav be termed an emer- 

i 

gency remedv and is in verv common juse bv phy- 
93 sicians engaged in this character of practice. The 
importance of the purity, potency and Reliability of 
the extract can not be understated. This is >jo by reason 
of the necessitv that it be of such character and strength 
that it can be relied upon to produce the dpsired effect 
from a given dosage, in view of the fact tlujit it is used 
frequently in emergencies which have a diitect bearing 
upon the life or death of the patient, it is imperative that 
the strength and purity of the extract as prescribed by the 
United States Pharmacopoeia be rigidly maintained. 

The use or prescription of any medicinal preparation the 
precise effect or reaction of which is not definitely known 
and cannot be relied upon, is in my opinion, highly danger¬ 
ous to the patient to whom it is administered, f would not, 


jpetent phv- 
ne of such 


nor in my opinion would any reputable or com 
sician in any case use or prescribe any medic 
a character and particularly fluid extract of ergot which, 
as above pointed out, is used in many casejs in grave 
emergencies. The practicing physician must cjf necessity 
rely and should be entitled to rely upon the manufacturers 
of a medicinal preparation to assure adherence in all re¬ 
spects to the requirements of the United Statcjs Pharma¬ 
copoeia in the manufacture of such preparation. I have 
never in any case knowingly used or prescribed any fluid 
extract of ergot which has fallen below these requirements, 

nor have I ever seen on the container of anv iextract of 

* | 

ergot used bv me any statement or indication that it was 
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in any way below or different from the Pharmacopceial 
standard of quality, purity and strength. 

If it he true that substandard crude ergot of rve is being 
imported and manufactured into fluid extract of ergot and 
that either the crude drug or the fluid extract manufactured 
therefrom falls below or differs from the requirements de¬ 
fined by the Pharmacopoeia as to quality, purity and 
94 strength, and if it be possible by law to prevent such 
importation, manufacture and distribution in inter¬ 
state commerce of such substandard crude drug or prod¬ 
uct, it should unquestionably lxe done in the interest of the 
health and safety of the people and for the benefit of the 
patients to whom the extract in its manufactured form is 
administered in the case above named. 

THOMAS PROTZMAX, M. D. 

Sworn to before me this 5th dav of Mav, 1928. 

[seal.] GEO. J. TAYLOR, 

Xatari/ Public, Xcir Jersey. 

Commission expires Sept. 9, 1929. 

Affidavit of I)r. Hear// fl. Busby in Support of Motion for 

Injunction Pendente Lite. 

Filed Mav 9, 1928. 

# # * * * * # 


District of Columbia, 

Henrv H. Rusbv, being dulv sworn, deposes and savs: 

I have heretofore filed two affidavits herein and make 
this affidavit in reply to the affidavits filed by the defendants 
in opposition to the motion of the plaintiff for a temporary 
restraining order. 1 have carefully read the affidavits of 
Alfred E. Taylor, Leonard J. Schwarz, Marvin R. Thomp¬ 
son, and George AY. Hoover, submitted in opposition. 

I am submitting with this affidavit the following exhibits: 

Exhibit A y being a glass jar containing a sample of Rus¬ 
sian and Spanish ergot, mixed. 

Exhibits B. C. and D. being photographs of lice, or mites, 
taken from specimens of the ergot contained in the jar 
95 described above as Exhibit A. 

Exhibit E. being a paper envelope containing ergot 
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of the same character as contained in the glass! jar marked 
Exhibit A. j 

Exhibit F, being a glass jar containing a samiple of pure, 
new crop, Spanish ergot. 

In the container marked as Exhibit A is also a| small glass 
vial containing several grains of crude ergot takjon from the 
body of the sample contained in said jar, which grains have 
lice upon them and some lice in the bottom of thejvial. Also 
contained in Exhibit A is a paper folder containing more of 
these lice in the form of dust. The lice so described are 
similar to those pictured in the photographs submitted as 
Exhibits B, C, and D. i 

I desire to direct the attention of the Court in i!ts examina¬ 
tion of the said photographs marked Exhibits lf>, C, and I) 
to the reproduction of the spores of the mold appearing on 
the ergot contained in Exhibit A. These spores show up in 
the photographs, thickly scattered about the bodies of the 
lice. The photographs were made under a microscope suffi¬ 
cient to produce a magnification of many thousand diame¬ 
ters, the body of each louse being approximately the size 
of the point of a pin. In photographing the bodies of the 
lice or mites, the spores of mold adhering to theiji were dis¬ 
located and fell upon the substance upon which the lice 
themselves were photographed, and they now appear clearly 
as roughly circular dots or points which are scattered 
throughout the prints. 

The fact that approximately a hundred of thjese spores 
occur upon a surface little larger than the point 61* a pin in¬ 
dicates clearly the extent to which this ergot mi^st be per¬ 
meated and infiltrated with mold. The source of these 
spores can be nothing else than the mold itself j inasmuch 
as the ergot is in such a stage as to be incapable of 
96 producing spores until it shall have germinated and 
produced new growth somewhat similar jn appear¬ 
ance to ordinarv mushrooms or toadstools. 

The ergot contained in Exhibit A was purchased for me 
in the New York drug market by Messrs. Eimer and Amend 
of New York City, subsequent to February 1 , 19128. 

The ergot contained in Exhibit E is a part of ajnotlier lot 
purchased at my request a little later, in February, 1928, 
bv Messrs. Eimer and Amend, from the same source. 

I state it to be a fact that ergot of the same quality and 
type as contained in Exhibits A and E, referred; to above, 
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can now he purchased openly and without restriction of 
any kind in the Xew York drug market, and without any 
notice or other symbol on the container at all to the effect 
that the same is not pure ergot and in all respects in accord 
with the requirements of the United States Pharmacopoeia. 

The ergot contained in Exhibit F was submitted to me 
by a banking institution of Xew York City, on or about 
January 1, 1928, to ascertain my judgment as to whether 
it was of U. S. P. quality, and 1 found it to be so and so re¬ 
ported. 

In Doctor Taylor's affidavit, on page 2, he says: ‘‘Where 
a consignment of ergot offered for entry is found to contain 
any appreciable percentage of heavy mold indicating de¬ 
composition it is refused entry unconditionally and must be 
destroyed or exported." The statement here made as to 
an “appreciable percentage of heavy mold'’ is one that does 
not occur in the United States Pharmacopoeia. Xothing is 
said in the Pharmacopoeia about heaviness or lightness of 
the growth of mold and nothing is said about the appre¬ 
ciable quantity of such mold. These terms are extremely 
indefinite and I call attention to the fact that the Pharma¬ 
copoeia says “They are to be free from moldiness.” 

It must be admitted that it would not be practicable 
97 to exclude a shipment of ergot because a single grain 
was found to contain some degree of mold. Xever- 
theless I point to the fact that the sample of ergot here sub¬ 
mitted, marked!Exhibit A, which has been admitted by the 
government authorities as agreeing substantially with the 
requirements of the Pharmacopoeia, does in fact bear a 
large quantity of mold upon the surface and in the interior 
of the grains, and the entire sample of ergot is permeated 
with the spores or reproductive bodies of such mold, which 
shows a degree of moldiness that is entirely inadmissible 
under the law. The evidence of this claim is to be found 
in the photographs of lice or mites taken from this sample 
and here submitted. Although these insects are no larger 
than the point of a pin, the photograph shows them to be 
surrounded on all sides by scores of these reproductive 
bodies, which reproductive bodies are capable at any time 
of germinatingland increasing the amount of mold in this 
ergot. To say that such ergot does not bear an amount of 
mold which renders it wholly inadmissible for use under 
the Pharmacopoeia requirements, is monstrously untrue. 



I 


H. W. AMBRUSTER VS. A. W. MELLON ET Al^. 


81 


In reply to the claim that ergot which is deficient in 
potency may be used by employing a larger amoijmt of said 
ergot to increase its potency, 1 refer to the published state¬ 
ment of Mr. IV. R. M. Wharton, on page 214 of tjhe March, 
1928, issue of ‘‘Drug Markets,’" as follows: “(Conditional 
release is distinctly a privilege and is not a right I under the 
law.” | 

I also refer to the statement of the Pharmacopoeia, on 
page 1, as follows: “Official preparations are to he made 
only from drugs that conform to the Pharmacopapal stand¬ 
ards, definitions, and descriptions.” j 

Further, on page 3 of his affidavit, Doctbr Taylor 
98 says that since September 1, 1927, “all those (ship¬ 
ments) which have been allowed entry by defendants 
have met the requirements of the Pharmacopoeia! substan¬ 
tially in every respect.” 

Replying to this statement, I have to say tlnp we here 
encounter the same indefiniteness and ambiguitjy that I 
have before complained of, in that he says that they have 
conformed substantially. This statement I denv,j first, be¬ 
cause Doctor Taylor in a previous, published statement has 
declared that since the date named such importations have 
been allowed under the conditions stated, which Statement 
is diametrically opposed to his own claims in his (affidavit. 

In this published statement, quoted in the affidavit of Mr. 
Ambruster, Doctor Taylor in referring to shipments ad¬ 
mitted since September, 1927, says: “few shipments which 
did not quite come up to the standard were allowedjto enter, 
but we had ample assurance that such crude ergot would 
be made into a fluid extract which meets IT. S. P. tcists.” 

i 

1 call attention to the fact that in the affiant’s previous 
statement in the same affidavit he refers to “appreciable 
percentage of heavy mold,” whereas in this place hje makes 
no such qualification as to the amount of moldinesj*. Fur¬ 
thermore, T make the claim, which I substantiate by sam¬ 
ples herewith submitted, purchased by me in the Xbw York 
market after the first of January, 1928, which do behr large 
quantities of heavy mold, both external and internal and 
which are decomposed. In this connection 1 desirej to dis¬ 
claim any statement to the effect that it is the mold itself 
which renders the ergot, or the preparation made from 
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the ergot, dangerous to huniaii life. "What I claim is that 
this growth of mold could not possibly take place except 
under conditions of heat and moisture which of necessitv 
will cause other changes in the character of the ergot 

99 itself. The presence of the mold is, therefore, ab¬ 
solute proof that conditions have existed which in¬ 
variably result in chemical decomposition of the constitu¬ 
ents of the ergot, particularly of its fact which decomposes 
and results in rancidity, and that these changes are those 
which render the ergot dangerous. I desire to say, further, 
that the word ‘‘dangerous" does not necessarilv mean the 
same thing as “injurious." In order to claim that such 
changes made the ergot injurious, it would be necessary to 
know exactlv what was tin* result of the changes as to the 
effects that the ergot so changed would have upon the 
human system. It is true, however, that in the absence of 
such positive knowledge of injuriousness, and bearing in 
mind that we do not know positively that such injury is 
going to take'place in every ease, or the* precise nature of 
the injury if it does take place, the article is still dangerous 
for the verv reason that we do not know definitelv regard- 
ing the amount or the nature of the injury that may be 
caused bv it. We do know, however, from long and definite 
experience, that if a fluid extract of ergot is made from a 
crude ergot that complies in all respects with the require¬ 
ments of the Pharmacopoeia it is positively free from dan¬ 
ger. T further claim that it is not the province of the offi¬ 
cials of the government, charged with the administration 
of the Federal 1 Food and Drug Act, to determine whether or 
not the conditions specified by the Pharmacopoeia are neces¬ 
sary to insure safety and efficiency of the ergot employed. 
The truth is that the revision of the PharmacopuMa has 
been entrusted to the most competent men who could be 
found in the United States to perform this work, and any 
specifications deemed by these men to be necessary in in¬ 
dicating the quality that a drug must possess should 

100 not and can not legally be called into question or set 
aside by the officials charged with the administration 

of the Federal Food and Drug Act. 

In the affidavit of Leonard J. Schwarz, on page 1, he 
makes the following statement: “1 have found the major 
portion of the ergot during this period to be of good grade/’ 
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This statement that il is of good grade is whcjlly indefi- 
nite. It represents the opinion of tliis gentleman as to 
whether tin* ergot is or is not of good grade, without any 
reference as to its having mot the requirements |which the 
learned and wise revisors of the Pharmacopoeia (regard as 
necessary to insure its good quality. He further says: 
“Ergot showing ap])reciahle internal or external mold dam¬ 
age', such as I have seen during mv work as a commercial 

. • i 

pharmacognosist, was rarely met during thisj period.” 
Here, again, we encounter the use of the indefinite term, 

* • I 

“appreciable," and I meet this statement by spying that 
to my personal knowledge large quantities of ergojt showing 
appreciable quantities of mold and by virtue of that fact 
having undergone chemical decomposition rendering them 
unfit for use in the manufacture of fluid extraetjof ergot, 
have been admitted to commerce and to manufacture into 
fluid extract of ergot in the United* States. 

Mr. Schwarz further says: “Ergot is a fungijs growth 

and it is true that practically all lots of ergot as (imported 

do contain some slight amounts of insect damaged grain 

and do contain a small percentage of slightly moldy ergot. 

This is tin* usual condition, irrespective of cojuntry of 

origin, whether it be Russia, Spain, Portugal, Poland, or 

other countrv.” This statement is wliollv contrary to facts 
• • • 

which are well known to me. It would not do to! sav that 
not a single grain of ergot hearing any amount! of mold 
may not he found in any of the shipments here referred to 
by Mr. Schwarz. It is true, however, that th(e amount 
101 of mold which would he found in any Spaujish ergot 
not more than one year old that has come qnder my 
observation in my long experience is so small as t(^ he quite 
negligible under any rational interpretation of the Pharma- 
eopuMa requirements, hut, on the contrary, practically all 
shipments of Russian ergot have borne a heavy growth of 
mold and have been seriously decomposed. 

As to the question of age of the ergot, I freely admit that 
it is extremely difficult to determine its age and impossible 
to determine its age absolutely. It is, however, noj difficult 
for an experienced person to know an ergot that ijs two or 
three years old, as has been the case with a large] part of 
the Russian ergot imported since the first of Januairy, 1927. 
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The affiant's statement that patency also deteriorates 
with age is not known to he true of ergot which conforms 
absolutely to the physical requirements of the Y. S. P., 
while it is knpwn to be true, and is notoriously true, of 
ergot whicli does differ from the requirements of tin* 
Pharmacopeia as to tin* presence of mold ami as to the 
decomposition resulting from the conditions which have 
been productive of this moldiness. 

Again, the affiant states that since the first of September, 
1927, ‘‘none of the ergot shipments had differed appreci¬ 
ably from the standard of tie* Pharmacopeia of the United 
States." We are again faced by the use of this term, “ap¬ 
preciably/' which merely represents tlie opinion of the 
affiant, the fact being that the judgment of the revisors of 
the Pharmacopeia constitutes the only safe guide as to the 
character which an ergot should possess. 

He further says: “X*one of the shipments entered since 1 
September 1, 1927, whether Russian or Spanish, have shown 
any heavy mold or even mold to the extent where hyplue 
and filaments could be readily detected." In reply to this 
I have to say that I have never seen any shipments 
102 of Russian ergot which were not seriously affected 
with moldiness, and again I point to samples and 
photographs presented herewith representing ergot for sale 
in the Xew York marked since January 1. 192S. which are 
heavilv coated with mold and thorough!v charged with the 
spores of such mold, all ready for germination as soon as 
suitable conditions are presented. 

In the affidavit of Dr. George W. Hoover, he states that 
he has no reason to believe that “a fluid extract of ergot of 
Pharmacop<eia 1 potency as measured by the cockscomb test 
would be dangerous to health if prepared from genuine 
ergot of rye which differs from the V. S. Pharmacopoeial 
requirement in inconsequential details." In reply to this 
it is to be borne in mind that the whole claim set forth in 
my affidavit is that the ergot in question has differed from 
the requirements of the Pharmacopoeia in regard to mat¬ 
ters of great consequence and not in regard to 1 inconsequen¬ 
tial details. 

With reference to Doctor Hoover's last statement: 
“These statements in no way modify my opinion that fluid 
extract of ergot should meet the Pharmacopoeia 1 require- 
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ment for potency as determined by the cocksconib test and 
that it should be prepared from ergot which differs in no 
substantial degree from the physical and botanical require¬ 
ments for the drug as given in the Pharmacopeia of the 
United States.” j 

This declaration by Doctor Hoover covers substantially 
the claims made in my own affidavit, except that Doctor 
Hoover omits in his mention of the requirements for crude 
ergot the test for potency based on a given quantity of 
ergot made into a given quantity of fluid extract,! this sam¬ 
ple then to meet the so-called potency or c(}ck's comb 
103 test. If the crude ergot does not meet! this test 
quantitatively it does not comply with the Pliarma- 
copu'ia requirements and can not be used to majkc a fluid 
extract under the Pharmacopoeia. 

1 wish here to direct attention to a fact whicli is of the 
utmost importance in the decision of this entire question. 
The greatest stress has been laid by all the government 
representatives upon the importance of the coifk’s comb 
test. Nothing has been said by any of them as tj) the rea¬ 
son why a given sample of ergot yields a fluid Extract of 
ergot which does not meet the cock’s comb test. It can not 
be too strongly emphasized that if an ergot complies with 
the other requirements as to purity and quality laid down 
in the Pharmacopoeia it will in all cases meet the cock’s 
comb tost for potency. The fact, therefore, that any lot of 
ergot fails in this potency test, is proof positive that it 
must have undergone deterioration of some kiiijtl, which 
deterioration constitutes the cause of its failure tojmeet the 
potency test. This deterioration could not possjbly take 
place without the occurrence of chemical decomposition 
produced by the same causes that led to its failure in 
potency. This decomposition must result in changes which 
may be injurious and which certainly constitute a source of 
danger to those employing the fluid extract made from such 
ergot. j 

It is a well established fact that Russian ergot which has 
been subjected to such conditions as result in the growth of 
mold and in the development of insect life, such as Jias been 
herein described, fails upon chemical analysis to yield the 
proper amount of active alkaloid which is the active con- 
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stituent of the ergot. My own information to this 
104 effect is supported by the following statement which 
I quote from page 10 of the Second Annual Report 
of the Pharmacological Laboratories of the Pharmaceutical 
Society of Great Britain: 

“An important, practical conclusion was reached that, 
whereas most samples of Spanish or Portuguese ergot con¬ 
tain a fair proportion of tile specific alkaloid, samples of 
Russian and Polish ergot are uniformly deficient/’ 

Further, Messrs. Gittenger and Munch, of the United 
States Department of Agriculture, have reported that 26 
of 27 samples of Spanish ergot were equal to or above 
United States Pharmacopoeia requirements, and 6 Portu¬ 
guese samples were the same, while .*> of o from Poland and 
7 of 9 from Russia were below the requirements of the 
United States Pharmacopoeia. This is found in an article 
published by these two employees of the Department of 
Agriculture in the June, 1927, issue of the Journal of the 
American Pharmaceutical Association, page J04. 

Uoincident virith this reduced amount of the active alka¬ 
loid, we find an increased amount of another alkaloid which 
is not active. These results clearly indicate processes of 
decomposition in the ergot and it is not known and it is 
not possible to Isay that among these chemical changes there 
shall not be produced new constituents not originally in the 
ergot which are dangerous, aside from the fact that the 
potency of the ergot is reduced. 

I wish to state here that 1 have no other interest in in¬ 
vestigating the ergot situation or in submitting the testi¬ 
mony here submitted than that of insuring a supply of pure 
and efficient ergot for use by the sick people of the United 
States. 1 have been paid nothing for my services, nothing 
for my testimony, and 1 have consented to accept only 
lOo the bare:expenses of my journey to and from 'Wash¬ 
ington, without further compensation of anv sort. 

HENRY II. RUSHY,’M. D. 

Subscribed and sworn to before me this 8th day of May, 
1928. 

[seal.] LILLIAN BALES, 

Notary Public , 7). C. 
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Affidavit of Dr. Elizabeth E. Clark in Support} of Injunc¬ 
tion Pendente Life. 

Filed Mav 4, 19*28. 


* 




* 


* 
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State of Pa., 

Count if of Monroe, ss: 

Dr. Klizabeth F. Clark. !ut** duly sworn, deposes and 

savs: 

* 

1 am a physician duly licensed to practice medjicine in the 
State of Pa. and have niv office for the conduct of such 
practice in tile Boro of Mt. Pocono and State of Pa. where 
I have been actively practicing for approximately 7 years. 

During 1 this time a substantial part of my tinje has Iveen 
devoted to obstetrical cases. 

T am thoroughly familiar with the medicinal preparation 
known as fluid extract of ergot and have had Occasion to 
use this preparation in many cases of childbirth|in which I 
have been the attending physician. 

Fluid extract of ergot is a preparation derived from 
the crude drug known as crude ergot of rve which is one 
of the drugs defined in the United States Pharmacopoeia. 
It has two reactions upon the human system. Thie first of 
these is an action upon the unstriped muscular fibers 
106 in the walls of the blood vessels which caijises a con¬ 
traction of the blood vessels themselves.! The sec¬ 
ond is upon the unstriped muscular fibers which!are found 
in the wall of the uterus and which results in thejhardening 
of such wall with resultant compression of the jblood ves¬ 
sels found therein. The effect of these reactions is to com¬ 
press and close bleeding vessels and the extract',is used in 
cases of threatened or actual hemorrhage in childbirth. 

Hemorrhage is one of the great dangers attendant in a 
case of childbirth. These hemorrhages are oftenj so severe 
that unless they can be effectively checked the pjatient will 
bleed to death within a few minutes time. Flujid extract 
of ergot is used as a preventive in such cases. Tit is there¬ 
fore of the utmost importance that the nature of the ex¬ 
tract be such that not only may its potency be relied upon 
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to product* tlie desired effect, but that it also be standard 
and reliable both as to sources and composition in every 
other particular. It is of vital importance that the purity 
and strength of the extract as defined and prescribed by 
the United States Pharmacopoeia be strictly maintained 
bv reason of its use in emergencies which involve life and 
death. 

In using and prescribing fluid extract of ergot I would 
not in anv case knowinglv use anv fluid extract which did 
not conform in all respects to the requirements of the United 
States Pharmacopoeia both as to origin and composition. 
To do otherwise would involve the use of a medicinal prepa¬ 
ration the precise therapeutic effect of which would be un¬ 
known and which for that reason would be extremely dan¬ 
gerous. I would not, nor in my opinion would any com¬ 
petent physician, attempt to use or prescribe any medicinal 
preparation producing a varying or unknown effect and of 
which the therapeutic value or reaction was uncertain in 
any respect, and especially in the case of fluid extract of 
ergot which, as above pointed out, is for emergency 
107 use. In using this preparation I rely and feel that T 
am entitled to rely upon the manufacturers to see 
that it complies in all respects with tin* Pharmacopocial 
requirements as to origin and composition. 

Tf it be possible under the law to prevent the importa¬ 
tion and distribution in interstate commerce in tin* United 
States or a substandard crude ergot or a crude ergot or 
extract therefrom which does not meet all of the physical 
and biological tests as laid down in the United States Phar- 
macop<eia, it should be done in the interest of tin* public 
health, as to permit the sale and distribution of an impure 
article of this character would, in my judgment, constitute 
a great peril. 

On. ELIZABETH E. CLAIH\. 

Sworn to before me this 0th day of May, 1028. 
r seal.] , ’ F. S. WEISS, 

Notary Public. 

My commission expires January 20, 1000. 
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Supplementary Affidari! of Howard IT. Ambrkster in Sup¬ 
port of Motion for Injunction Pendent i Lite. 


Filed May 15,1928. 


State of Xew Jersey, 

Comity of Union , 

I 

Howard \V. Ambruster, l)eini»* duly sworn, deposes and 
says: 

I am the plaintiff above named and have heretofore tiled 
an affidavit in support of this motion. Upon the argument 
of tlie motion, the plaintiff produced in court certain sam¬ 
ples of crude ergot of rye as claimed by the!plaintiff to 
have been imported into the United States and passed 
108 by the Department of Agriculture. Oijie of these 
samples was marked Exhibit “A,” and ijs character 
and quality were fully set forth and described! in the affi¬ 
davit of Dr. Ileiirv II. Rusbv relating thereto,! as well as 
to the other exhibits presented upon the argument. An¬ 
other of the exhibits was marked Exhibit “E”jand was a 
paper envelope containing more ergot of the same quality 
as was contained in Exhibit “A.” ' 

The ergot contained in the* said exhibits “A'f and “E’’ 
was a part of shipment* sold by S. P. Penick 4 Company 
of Xew York City* to Eimer & Amend, also of Xew York 
City, said shipments being ronresented by two invoices 
under dates of January 25, 1928, and February 27, 1928, 
copies of which, marked respectively Exhibits j “ A ” and 
“P>". are annexed hereto and made a part of thijs affidavit. 

1 call attention of the court to the fact that the firjst of these 
invoices. Exhibit i C\ ’’, describes the drug therein men¬ 
tioned as “whole Spanish ergot'’, and that the j second of 
said invoices, marked Exhibit “TU\ describes| the drug 
mentioned therein as “Spanish ergot’', whoreajs in truth 
and in fact, as shown by the affidavit of Dr. Rushy, a recog¬ 
nized expert in drug analysis, these shipments consisted of 
Russian and Spanish ergot mixed together, andj in a con¬ 
dition so far below the requirements of the Unijed States 
Pharmacopoeia as to be entirely unfit for entry into this 
country, or for use in the preparation of fluid extract of 
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ergot. The attention of the court is further directed to 
the fact that nowhere on the exhibits does there appear 
anv wording or svmbol which would indicate in the slight- 
est degree that these shipments varied from or fell below, 
in the slightest i degree, the standards of quality, purity 
and strength prescribed by the United States Pharma¬ 
copoeia, but, on the contrary, they contained a written guar¬ 
antee that the said drugs are not adulterated or misbranded 
within the Federal Food & Drugs Act as amended. These 
invoices and the testimony concerning the shipments 
109 and the Unalvses thereof have been offered to the 
Department of Agriculture, to the Department of 
Justice, and to the United States Attorney for the Southern 
District of Xew jYork, with a request that appropriate ac¬ 
tion be taken in the premises, but without any result what¬ 
ever so far as I know. 

Annexed hereto and marked Exhibits 4i C'\ 44 D" and 
“E” are respectively a contract for the sale of 1,000 
pounds of what is described as “Genuine Spanish Ergot, 
IT. S. P., full strength, one dollar and forty cents ($1.40) 
per lb." purchased from Escho Corporation of Xew York 
City, for account of Bridges Xumer & Co. of Xew York 
City: a photostatic copy of the analysis report on a sam¬ 
ple of said drug by Dr. IT. IT. Busby whose affidavit is filed 
herein: and a certificate of analysis by Soil, Putt & Busby, 
Inc., covering the same material. T personally obtained 
a sample of the drug mentioned in Exhibit 44 C" from the 
purchasers. Bridges Xumer & Co., and submitted the sam¬ 
ples to Dr. Busby, whose affidavit is filed herein, and to 
Messrs. Seil, Putt & Busby, for analysis, with the results 
sot forth in Exhibits “D” and “E". 1 direct the particu¬ 

lar attention of the court to the description of the mer¬ 
chandise as genuine U. S. P. Spanish ergot of full strength, 
whereas the Busby analvsis shows that it is mouldv, wormv. 
decayed, infested with lice, more than two years old, and 
entirely unfit for use under the legal requirements, and 
the Seil, Putt & Busby analysis shows that it contains a 
relatively large percentage of ergot other than Spanish, 
is more than one voar old, and cannot be regarded as I". 
S. P. 

This ergot, to the best of my knowledge, constitutes a 
part of a shipment which arrived in the United States on 
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board the steamship I'residente Wilson on tjr about the 
14th of September, 1927, and which was the subject of a 
letter written bv me to the Administration of the 

110 Food & Drug Act at the Department | of Agricul¬ 
ture under date of September 13, 1927.! 

Respecting the alleged “reconditioning” ofjcrude ergot 
in an attempt to render the same in such condition as to 
comply with the requirements of the Pharmacopoeia, it has 
been alreadv shown bv the affidavits filed herejin that such 
reconditioning process cannot possibly restore|ergot which 
has undergone deterioration so as to repair |the damage 
caused by such deterioration and render it fif for use as 
a V. S. P. product. Notwithstanding this well'known fact, 
there are various concerns which are in the (business of 
such “reconditioning,” evidence of which I supply here¬ 
with in the form of photostatic copies of two letters, dated 
December lb, 1927, and December 20, 1927, marked respec¬ 
tively Exhibits “F” and “0”. It will be noted that this 
company prints on the left-hand upper corner of its sta¬ 
tionery, the following: “We clean to meet the government 
requirements.” The contents of the letter dated December 
15, marked Exhibit “ F'\ are especially noteworthy as re¬ 
lating to “musty, buggy or webby ergot”,! the word 
“musty” obviously referring to a condition of n|ould which, 
as has been heretofore pointed out, is positive evidence 
of serious deterioration of the drug itself, wlikjh condition 
cannot under anv conditions be offset or remedied bv anv 

* i • • 

reconditioning process whatsoever. The attention of the 
court is also directed to tin* Iasi sentence in t|ie letter of 
December 20, marked Exhibit “(1", stating: “Ijf there are 
live bugs or worms we kill and remove them.”] From the 
fact that some companies make a business of 'attempting 
to clean and recondition the crude drug ergot j, and from 
the phraseology used in the letters submitted herewith, a 
clear idea of the filthv, lousv, wormv, mouldv, land other- 
wise deteriorated condition of the crude e[rgot at the 

111 time of its arrival mav be clearlv and vividly gath- 
ored. 

Between December lb and December 20, t he j respective 
dates of Exhibits “F” and “G”, I personally called at 
the premises of Manhattan Milling & Drying Company in 
Brooklyn, in company with Special Treasury Agent San- 
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ford T. Cable, whose identity I did. not make known to the 
Manhattan Company. Tn the presence of Mr. Cable, 1 had 
a conversation with one of the employees and with a son 
of the proprietor of this establishment, who made state¬ 
ments to us substantially as follows: That they recondi¬ 
tioned a great deal of ergot, no matter how bad it is or 
what its condition, and put it in shape so that the Govern¬ 
ment officials pass it, some of it being three years old: 
that they first fumigate it to kill the worms, bugs and in¬ 
sect clip's: that they next clean it to remove all dead animal 
matter; that they then polish it to remove the mould and 
make it look like fresh ergot: that then, if it is so old that 

it is soft, thev drv it to remove the excess moisture: that 

• • 

they are very proud of the quality of their work in recon¬ 
ditioning ergot, and of its nice, clean, new look when they 
get done with it: that the waste is disposed of in a way 
to satisfy the Government officials and tin* balance is de¬ 
livered to the importer or customer who lias the recondi¬ 
tioning done, it being always passed by tile Government 
officials when thev got done with it : that thev have been 
reconditioning ergot for a long time past for numerous 
importers and pharmaceutical manufacturers whose names 
they stated: that no parcel of enrol which they recondi¬ 
tioned was ever refused passing Government officials, no 
matter how rotten the condition of the parcel was when thev 
received it. 

After this conversation, Mr. Gable told me that he would 

at once make a report to the Treasury Department, 

112 of the facjts which we had learned, and T was later 

advised bv the Law Division of the Treasure De- 
• • 

partment that Mr. Gable's report had been sent to 
Washington and referred to the Food and Drills Admin¬ 
istration of the Department of Agriculture. 

In support of the charges made in the bill and in the mov¬ 
ing 1 affidavits, that substandard ergot could be readily ob¬ 
tained at all times since September 1, 1927 in the New York 
market, and can still be readily obtained, 1 submit the fol¬ 
lowing exhibits, viz: 

Exhibit “H," letter of Meyer Bros. Drug Go. to The 
John G. Paton Go., Inc., dated October 6, 1927. 

Exhibit “I,” the Journal of Commerce market report, 
November 30, 1927. 
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Exhibit “J,” the Journal of Commerce market report, 
December 7, 1927. j 

Exhibit “K;' tlie Journal of Commerce market report, 
December 12, 1927. j 

Exhibit “L,” the Journal of Commerce majrket report, 
December 19, 1927. 

The attention of the court is directed to the Statement in 
tlie second paragraph of Exhibit ‘MI” wherein! it is stated 
as follows: 

“It has been our experience that ergot ‘passejd by United 
States Customs’ does not necessarily mean that' it will meet 

• i 

U. S. P. requirements, as we have bought two different lots 
recently which we found to be onlv about half Strength, al- 
though the goods had been passed by the cnstqms.” 

i 

Theattentionof the court is furtlier directed td the market 
reports submitted as Exhibits “I,” “J,” “K]’ and “L” 
wherein a distinction is drawn between ergot Ijh S. P. and 
ergot “Passed,” the former being quoted at $li97 a pound 
and the latter being quoted at $1.47). The ergojt quoted as 
“Passed’’ is the inferior or substandard ergot hereinbefore 
described as being admitted into the United States 
11J in violation of the Federal Food & Drugs Act and 
by means of which importations the markjet has been 
kept at a level disastrous to the importers of pure ergot in 
all respects in accordance with 1 lie standards of the Phar¬ 
macopeia. In contrast with the distinction drawn between 
“U. S. P.” and “Passed” ergot as published iiji tlie Jour¬ 
nal of Commerce, I submit herewith as Exhibit j“M” page 
(> of the Oil, Paint and Drug Reporter of December 19, 1927, 
wherein ergot is quoted at $1.47) a pound without [distinction 
and without any notation or indication that the same is 
anything other than pure l . S. P. ergot, although said quo¬ 
tation manifestly, by comparison with the Journal of Com¬ 
merce quotations, refers to the substandard and impure 
crude drug complained of. j 

T submit as Exhibits “X” and “0,” page 0 of the Oil, 
Paint and Drug "Reporter, issues for March 19 ;jmd May 7 
respectively, wherein ergot is quoted in the market reports 
at widely differing prices according as it is “spot” ergot 
or “when released” ergot, the latter again obviously re¬ 
ferring to the impure and substandard drug complained of 


i 
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in the bill, and these quotations tending to keep the market 
at a level ruinous to importers who scrupulously observe 
the requirements of the law. 

Finally, as Fxhibit “IV* I submit page b2 of the Oil, 
Paint and Drug Reporter of May 7, 1928, wherein a sum¬ 
mary of market conditions appears which were read in 
court at the time of the argument of this motion and which 
reports the offer of a stock of ergot at least two years old 
and in a mouldy condition, both of which defects would 
render it utterly unfit for any legitimate use or sale within 
the United States. 

HOWARD W. AMBRUSTHR. 


Sworn to before me this 12th dav of Mav, 1928. 
[seal.] E. W. WITTKE, 

Notary Public 
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Order. 


Filed Mav lb, 1928. 


This cause came on again to be heard on Tuesday, May 
8, 1928, at 1 :‘>() P. M., and counsel for the defendants asked 
leave of Court to withdraw their motion to discharge the 
rule and dismiss'the bill, to which motion there was no ob¬ 
jection, and it is so ordered. 

Counsel for the defendants then moved to file the joint 
and several answer of Andrew W. Mellon, Secretary of the 
Treasure of the United States, and William M. Jardine, 
Secretary of Agriculture of the United States, which answer 
was dulv filed. 

Counsel for the defendants then moved the Court to file 
in opposition to the motion of the plaintiff for a temporary 
restraining order, as prayed in the bill, the following affi¬ 
davits: Alfred E. Taylor, Leonard J. Schwarz, Marvin R. 
Thompson and Dr. (Jeorge W. Hoover. 

Counsel for the plaintiff moved to file the affidavits of 
Dr. Thomas Rrozmann, Dr. Henry C. Holler, Dr. Henry II. 
Rushy, Howard W. Ambruster, and Dr. Elizabeth E. Clark, 
in support of said motion for temporary restraining order, 
both of which motions for filing affidavits were granted. 
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Counsel for the plaint • ff proceeded with the Argument in 
su])])ort of tlieir motion for a temporary restraining order 
in accordance with the prayer of the bill. 

The cause not having been fully argued on Tuesday, May 
8, 19*28, the same was continued for further argument until 
Wednesday, May 9, 1928, and not having been hilly argued 
hv counsel on this dav, the same was continued tlo Thursdav, 
Mav 10 1928. At the conclusion of the argument, counsel 
for the defendants asked leave to file, if they he so 
115 advised, affidavits in reply to those filed by the plain¬ 
tiff, which motion was granted, provided, that the 
same he filed within five davs from this date. 

Counsel for Ihe plaintiff and defendants aslled leave to 
file* briefs, which motion was granted; counsel for plaintiff 
to fill* their brief within five days, counsel for defendants to 
file their reply brief within five days from the receipt of 
the plaintiff’s brief, and counsel for the plaintiff] having two 
davs to fill* final replv brief. 

W. T1 


TTZ, 

Justice. 


Dated Mav 15/1928'. 


Supplemental A/Jidarit of Dr. Alfred E. 'II apt or. 

\ 

Filed Mav 16, 1928. ! 




City of Washington, 

District of Columbia , ss: 

i 

Alfred K. Taylor, being first duly sworn, dbposes and 
savs: 

• i 

That he is tin* Alfred F. Taylor who has heretofore filed 
an affidavit in this cause bearing date of the seventh day of 
May, nineteen hundred and twenty-eight; that lje has read 
the supplemental affidavit filed in this cause by; Dr. II. H. 
Rushy, on behalf of the above named plaintiff, bearing date 
of the thirtieth day of April, nineteen hundred ajiul twenty- 
eight ; that the statement therein made, to wit, ‘/but if the 
crude ergot, in addition to being deficient in strength, is 
impure, moldy, decomposed, rancid or in any jother way 
has come to vary in its quality from the standards of the 
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Pharmacopoeia, then it is i mpossible to make from 
110 such ergot a fluid extract or other galenical prepara¬ 
tion which will not he dangerous to the health of tin* 
patient to whom it is administered.” 

Affiant further avers that he has also read another affida¬ 
vit of the said Dr. II. TI. "Rushy, filed herein, containing the 
following statement: “From mv observation and studv of 
materia medica, and from my professional and scientific ex¬ 
perience as a physician and pharmacist, I do not hesitate 
to say without qualification that the sale, prescription, or 
use for any purpose of a medicinal preparation made from 
a decomposed drug of unknown, undetermined, or inaccu¬ 
rate composition or therapeutic quality is extremely dan¬ 
gerous to the health of the public." 

Affiant avers upon information and belief that the said 
Dr. IT. IT. Rushy, while pharmaeognosist in the employ of 
the Department of Agriculture and charged with the duty 
of making examinations, among other drugs, of crude ergot 
offered for importation into the United States, under Sec¬ 
tion 11 of the Food and Drugs Act of June 30, 1906, made 
an examination of samples of crude ergot which were moldy 
and decomposed, and in at least one instance recommended 
that the lots of ergot represented by said samples be per¬ 
mitted entry under the aforesaid provisions of law after 
reconditioning and cleaning bv sifting to remove wormv 
conditions, which, said cleaning by sifting would not in fact 
remove either decomposition or mold; and in another in¬ 
stance recommended release of ergot which had suffered 
from dampness and fermentation, which said fermentation 
affiant avers indicates decomposition: that the source of 
affiant's information and the grounds of his belief for the 
foregoing statements are the official records on file in the 
United State's Department of Agriculture at Washington, 
D. 0., and in affiant's office and custody, relative to the ex¬ 
amination of samples from certain consignments of crude 
ergot heretofore offered for importation into the United 
States and the action taken by the Department 
117 thereon under Section 11 of the Food and Drugs Act 
of June 30,1906, upon the basis of said examinations, 
certified copies of which said reports are hereto annexed, 
marked Exhibit A, and prayed to be taken and read as a 
part of this affidavit. 
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Affiant further avers upon examination and belief based 
on his knowledge of the import records in his office and cus¬ 
tody and on his contact with import control ojf food and 
drugs for many years, that at no time during thejlast twenty 
years has the food and drugs act as applying to! ergot been 
more rigidly enforced than, during the season of the Fall 
of 1927 and the winter and spring of 1928; that! at no time 
during said period had the requirements of the jPharmaco- 
pceia, both as to botanical and physical description, as well 
as the newer requirements regarding the physiological assay 
or test, been so literally interpreted as during jthe period 
since September 1, 1927, when plaintiff lirst came into the 
ergot market; affiant further avers upon inforrlaation and 
belief that while Spanish ergot has a tendencv to be of 
higher quality than that from Russia and most other coun¬ 
tries, nevertheless, at times many shipments <j>f Spanish 
ergot have been encountered which were damp ;|md moldy, 
whereas, Russian ergot in large quantities lias been found 
to meet in every respect the Pharmacopoeial description 
and requirements; that affiant has actually seejn the ma¬ 
jority of samples taken from shipments of ergot Offered for 
importation into the United States since September 1, 1927; 
that affiant though not a pharmacognosist is personally fa¬ 
miliar with the details of the examination of ergoit and with 
the physical and botanical requirements of the pharmaco¬ 
poeia, and avers that since the aforesaid date at! least one 
of the large shipments of Spanish ergot offered! for entry 
by plaintiff, if judged solely by the botanical description 
and appearance, was of lower quality than the! majority 
of the shipments of Russian ergot offered! for entry 
118 since September 1, 1927, although said shipment of 
plaintiff's ergot was satisfactory in the matter of 
physiological activity as judged by the cockscomb test. 

Affiant further avers that the plaintiff prior to ihe bring¬ 
ing of this suit made complaint to the Department of Agri¬ 
culture similar to that which he makes in his bill filled herein, 

| 7 

to the effect that he had been prevented from marketing the 
ergot imported by him because of his inability tjo sell his 
product at a profitable price in competition with otjher ergot 
on the market which he alleges to have been illegally per¬ 
mitted entry by the defendants herein; that affiant investi- 

7—4913a 
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gated the aforesaid complaint on behalf of the Department 
of Agriculture and upon information and belief resulting 
from his investigation avers that plaintiff is not being pre¬ 
vented and has not been prevented from profitably selling 
his ergot by any acts of the defendants, but that the plain¬ 
tiff is attempting to dominate the market in crude ergot and 
to obtain an enhanced price for his product in excess of the 
market price established by the normal price making fac¬ 
tors bv having excluded from the market, bv the action of 
the Department of Agriculture or of this Court, all ergot 
except his own on the ground that commerce in such other 
ergot is illegal; affiant avers further upon information and 
belief that plaintiff on, to wit, April 9, 1928, when the mar¬ 
ket price of crude ergot on the New York market, as shown 
bv the affidavit of Svndor B. Penick, tiled herein, was from 
$1.95 to $2.25 per pound, caused an advertisement to be pub¬ 
lished in the Xew York Journal of Commerce, issued on 
April 9, 1928, offering crude ergot for sale at $3.50 per 
pound, as more fully appears by reference to the photo¬ 
static copy of said advertisement hereto annexed, marked 
Exhibit B, which is prayed to be taken and read as a part 
hereof. 

ALFRED E. TAYLOR. 

119 Subscribed and swron to before me, this 15th day 
of Mav, 1928. 

[seal.] ‘ JOSEPH COHEX, 

! Notary Public, District of Columbia. 

120 Affidavit of Syndor B. Penick. 

State of Xew York, 

City & County of New York , 

Boro of Manhattan, ss: 

Syndor B. Penick, being duly sworn, deposes and says: 

1 am now and have been, at all times hereinafter men¬ 
tioned, a wholesale dealer and importer in crude and other 
drugs, including crude ergot. I am President of the firm 
of S. B. Penick & Company, importers and dealers in drugs. 
I am Chairman of the Drug and Chemical Section of the 
Xew York Board of Trade and Transportation. 1 am and 
have been familiar, at all times hereinafter mentioned, with 
the current and past market prices on crude ergot sold in 
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the New York market; that my information on said prices 
is based upon my own actual experience in the buying and 
selling of said drug, in the conduct of the aforejsaid busi¬ 
ness; I am also familiar with the prices quoted in the Oil, 
Paint & Drug Reporter, which has been considered a mar¬ 
ket authority in drugs since 1871 and is recognized as such 
by those engaged in the business and transactions! in drugs, 
including crude ergot, as dealt with in commerce! upon the 
basis of the market prices therein quoted and afe consid¬ 
ered bv the drug trade to accurately reflect the true market 
prices current, at the time of said published quotations. 
Affiant avers that the price of crude ergot uponj the New 
York market upon the date hereinafter mentioned, jas quoted 
in the Oil, Paint & Drug Reporter and as known ^o Affiant, 
were as follows: 


121 July 18th, 1927—80<'* to 90^ per lb. 
Aug. 8th, 1927—to 90<- per lb. 
Aug. 29th, 1927—$1.40 to $1.75 per lb. 
Sept. 12th, 1927—Nominal $1.50 per lb. 
Sept. 19th, 1927—$1.50 to $1.60 per lb. 
Sept. 26th, 1927—$1.60 to $1.65 per lb. 
Dec. 5th, 1927—$1.45 to $1.75 per lb. 

Dec. 26th, 1927—$1.45 to $1.75 per lb. 
Feb. 13th, 1928—$1.45 to $1.75 per lb. 
Feb. 27th, 1928—$1.45 to $1.75 per lb. 
Mar. 5th, 1928—$1.45 to $1.75 per lb. 
Mar. 12th, 1928—$1.95 to $2.25 per lb. 
Mar. 19th, 1928—$2.05 to $2.25 per lb. 
Mar. 26th, 1928—$1.95 to $2.25 per lb. 
Apr. 9th, 1928—$1.95 to $2.25 per lb. 
Apr. 16th, 1928—$1.95 to $2.25 per lb. 
Apr. 23rd, 1928—$1.95 to $2.25 per lb. 


S. B. PENIClv, 

Signature of Affiant. 

Subscribed and sworn to before me this 14th day! of May, 


C. A. SPEED, | 

Notarg Public, Counta of New Yor 

State of New \York. 


i 
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122 Affidavit of Edgar B. Ellis on Behalf of Defendants. 

Filed May 17, 1928. 

State of Xew York, 

County of Kings: 

Before me a notary public comes Edgar K. Ellis, resid¬ 
ing at 1086 President Street, Brooklyn, X. Y., who states 
that prior to [September 6, 1927, I was employed by Drug 
Markets, Inc., 25 Spruce Street, Xew York, X. Y., as a re¬ 
porter. During the course of such employment and in pur¬ 
suance of mv duties with that organization I had occasion 
to interview Howard W. Ambruster and Manuel DiCastro 
jointly, at their office 261 Broadway, Xew York, X. Y., on 
or about September, 1927, in reference to market condi¬ 
tions concerning ergot of rye. During the course of this 
conversation, Howard W. Ambruster and Manuel DiCastro 
made statements in substance as follows: 

That there was going to be plenty of excitement in the 
ergot market during the coming year. 

That they had tied up the situation and they would have 
control of practically all the Spanish ergot which would 
come into this market. 

That the market price of ergot would probably run up 
to Six Dollars ($6.00) a pound and that all of the ergot 
which would come into this country outside of their control 
could be put into a hat. 

That if anv lots came into this countrv from sources 
• * 

other than those under their control they would buy up 
these lots in order to maintain their hold on the market. 

That because they had control of the Spanish crop and 
because of the failure of the Russian crop, they would be 
able to maintain control of the supply of ergot in this 
count rv. 

This iconversation referred to above consumed 

123 somewhere about an hour's time and many other 
features of the ergot situation were discussed. 

The distinct impression created by Messrs. Ambruster 
and DiCastro was, that due to the Russian ergot situa¬ 
tion, and the control of the Spanish crop by themselves, 
that it would result in a verv favorable economic situa- 
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tion for them and would place them in the pojsition of 
dictating the price of this commodity. 

EDGAR R. ELLIS. 

I 

Subscribed and sworn to before me at Brooklyn, New 
York City, this 16 dav of Mav, 1928. 

JACQUES K. COLLENS, 

N of ary Public, Kings Qounty. 

i 

Additional Supplemental Affidavit of Jdoicard W. Am - 
bruster in Support of Motion for Temporary Injunc¬ 
tion. i 

i 

Filed May 22, 192S. 

**#*### 

State of New York, 

7 i 

County of Neiv York, ss: 


Howard W. Ambruster, being duly sworn, deposes and 
says: I am the plaintiff above named and have cjarefully 
read the affidavits of Dr. Albert E. Taylor, sworti to the 
15th day of May, 1928, and the affidavit of Syiulor Bj Penick, 
sworn to the 14th day of May, 1928, as well as the Affidavit 
of Edgar R. Ellis, all submitted in opposition to this mo¬ 
tion. j 

With respect to the Taylor affidavit, T simply desire to 
refer the Court to the specific charges of violation, of law 
contained in the affidavits submitted in support of this mo¬ 
tion. | 

The Penick affidavit contains a statement of qualifica¬ 
tions tending to qualify the affiant as a dealer! of long 
124 experience in crude drugs, including crude cjrgot of 
rye, with thorough familiarity with market! prices 
obtaining for such crude drugs of various graces and 
qualities, thereby enabling the affiant to give evidence as 
an expert on these subjects. In his affidavit the said! Penick 
refers throughout his evidence to “crude ergot” sold 
in the New York market, without reference to the! grade, 
quality or condition of the merchandise. Nowhere in his 
affidavit is there anv mention of or reference to thelUnited 

• i 

States Pharmacopoeia. I have charged in my previous affi¬ 
davits that the New York market is at present and for some 
time has been flooded with crude ergot of an inferior and 
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defective quality and grade which lias been sold, irrespective 
of whether or not it was in compliance with the Pharma¬ 
copoeia! requirements. The evidence of Mr. Penick, as 
stated in his affidavit, is based in large part on his own 
experience in the buying and selling of crude ergot. I 
again call the attention of the Court to the specimen of the 
merchandise sold and dealt in by this same Penick which is 
contained in the samples submitted by Dr. Rusby, marked 
Exhibit “A”, and the other sample submitted by the same 
affiant, marked Exhibit “E’\ both of which were sold by 
S. B. Penick & Company to Kimer & Amend in the open 
market in Xew York City, and the quality of which mer¬ 
chandise is eloquently set forth in the affidavit of Dr. Rusby 
dealing with the said exhibits. Nowhere in Mr. Penick’s 
affidavit does any denial appear that such merchandise 
was so sold by him. or that it consisted of Spanish and 
Russian ergot mixed, or that it was mouldv and decom- 
posed, or that it was infested with lice, or that it failed to 
comply with the requirements of the Pharmacopoeia in all 
of the other essential details mentioned and described by 
Dr. Rusbv. 

I again assert that the prices referred to in the Penick 
affidavit and in the publication known as the Oil, 
125 Paint and Drug Reporter, from which it quotes, are 
the prices which refer to and govern the open sale, 
barter and traffic in substandard and deficient ergot as al¬ 
leged in the complaint and in the affidavits submitted on 
this motion, and I submit that the failure of the said Penick 
to deny the sale of this merchandise, or to make any refer¬ 
ence in his affidavit to the quality and character of the 
crude ergot in which he admittedly deals, is the strongest 
and most convincing proof of the charges which I have made 
which could well be supplied. 

Referring further to the alleged market prices as quoted 
in Penick-s affidavit, I call the attention of the Court to the 
fact that in addition to a number of inaccuracies in his 
quotations, the affidavit ignores and fails to make any men¬ 
tion of the lots of what is known as “when released in 


port’" ergot, which have been repeatedly quoted on the 
New York market, and in this same Oil, Paint and Drug Re¬ 
porter at $1.45 per pound in bags. I assert, in consequence 
of the statements made by Mr. Penick in his affidavit, and 
by reason of my own knowledge of the market situation as 
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it exists at the present time, and as it existed for many 
months last past, that the prices to which Mr. Penick refers 
in his affidavit as having* been quoted in the Oil,j Paint and 
Drug Reporter are those governing impure, rottjen and de¬ 
fective ergot which has been passed by the Department of 
Agriculture and the Customs authorities in violation of law 
and is now being sold openly and without restriction in 
the New York market, whereas the $1.45 ergot which is 
quoted on a basis of “when released” refers to the same 
character of ergot which has not been formerly passed by 
the Department and on which the purchaser must take the 
necessary risk of passing, whatever that jrisk may 
amount to. 

In addition, I have in my possession at the prjesent time 
a letter from the same Oil, Paint and Drug Repotter, which 
is cited by said Penick as a reliable market authority 
126 since 1871, to the effect that on January! 24, 1928, 
S. B. Penick & Company, of New York pity, were 
quoting U. S. P. ergot at $1.45 to $1.55 per poqnd. This 
is significant in view of the fact that January quotations 
have been carefully omitted from Mr. Penick’s affidavit. 
From this it will be readilv seen that the Oil, Paint and 
Drug Reporter gets its market quotations from; the same 
Penick who relies with such implicit confidence; upon the 
same Oil, Paint and Drug Reporter. 

Reference is made in the affidavit of Albert H. Taylor, 
to a certain advertisement published by me, jvherein I 
offered genuine U. S. P. new Spanish crop ergojt at $3.50 
per pound. The purpose of publishing this advertisement 
is obvious to contrast the price quoted by me therein with 
the alleged and spurious market prices quoted by 
his affidavit in order to create the impression that 
tempting to exact an extortionate price for the merchandise 
which I have had for sale and am still selling. Aiside from 
the fact that this is a matter entirely immaterial to the 
real issue in this suit, which is the enforcement or non¬ 
enforcement of a specific statute, I desire to state that the 
prices quoted by Penick in his affidavit and claiijaed to be 
the market prices of pure, unadulterated Spanish ergot in 
the New York market at the maximum are so low as to 
preclude any reasonable profit to any dealer in a genuinely 
pure article of such character. Moreover, it will be remem¬ 
bered that the prices quoted are quoted upon the character 


Penick in 
1 was at- 
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of merchandise as has been shown to be dealt in by the said 
S. B. Penick & Company, and relate to substandard mer¬ 
chandise which is obviously much cheaper to buy and can 
therefore be sold at a much lower figure with a corre¬ 
sponding profit. 

Replying specifically to the statements made in the affi¬ 
davit of Edgar R. Ellis, I state as follows: 

127 I deny without qualification that I ever stated to 
Mr. Ellis that Mr. De (’astro and I, or either of us, 
had tied up the situation and would have control of prac¬ 
tically all of theiSpanish ergot which would come into the 
American market. I deny without qualification that I ever 
stated to Edgar R. Ellis that the price of ergot would prob¬ 
ably run up to any figure, or that all of the ergot which 

would come into this countrv outside of the control of Mr. 

• 

De Castro and myself could be put into a hat. I deny 

without qualification that 1 ever stated to the said Ellis that 

if anv lots of ergot came into this count rv from sources 

other than those under our control, we would buy up such 

lots in order to maintain our hold on the market. I denv 

%> 

without qualification that T ever stated to said Ellis that 
Mr. De Castro and myself had control of the Spanish crop 
and that because of the failure of the Russian crop we 
would be able to maintain control of the supply of ergot in 
this country. 

I desire to state further that a short time prior to my 
conversation with Mr. Ellis, I was approached by Mr. 
"William Haynes, who, as I understand, is the publisher of 
the journal called “Drug Markets” and the employer of 
said Edgar R. Ellis, and that at said time the said llavnes 
demanded that 1 give him a large and expensive adver¬ 
tising contract in his said periodical, stating that I had 
“better do it.” T declined to do so, and have never at 
any time since given him or his publication any advertis¬ 
ing whatsoever. 

HOWARD W. AMBRUSTER. 


Sworn to before me this 19th dav of Mav, 1928. 
[seal.] ELEAXOR KERKER, 

Notary Public , Kings Co. 


Cert, filed X. Y. Co., #538, 
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128 Supplementary Affidavit of Dr. II. II. Rushy. 

\ 

Filed May 22,1928. ! 


State of New York, 

County of New York, ss: I 

| 

Henry H. Rusbv, being- duly sworn, deposes aind says: 

I am the Dr. II. II. Rusbv who has previously made three 
affidavits on this motion. I have carefully read the affidavit 
of Dr. Alfred H. Tavlor, sworn to the 15th day of May, 
1928, and make this affidavit in reply thereto. 

Said affidavit by Dr. Taylor discusses three points. First 
is an effort to show that when I was pharmac^gnocist of 
the Bureau of Chemistry in the year 1913, I recommended 
the admission of ergot of a character such as I ncjw heartily 
condemn and now declare to lx* unfit for use and improper 
of admission. In reply to this statement, I halve to say, 
first, that it is quite immaterial to tlie case at j issue. If 
all that Dr. Taylor charges in this connection were true, I 
should not now hesitate to condemn my own actijon in that 
case as positively as I would condemn that of aifvone else. 
However, it is to be remembered that I was the first phar- 
macognocist appointed under the new Food and Drugs Act, 
the work being new and largely of an experimental char¬ 
acter at that time. Second, the Pharmacopoeia require¬ 
ments for ergot at that time were almost totally different 
from those which prevail at the present time, and those 
requirements at that time constituted the law. j While it 
would have been improper for me to have admitted ergot 
that was in violation of the requirements of that! Pharma¬ 
copoeia, it would have been equally improper for me to 
have rejected ergot which complied with those requirements 
even though those requirements were not sufficiently strict. 

As a matter of fact, I was not at that timej satisfied 
129 with the Pharmacopoeial requirements a$ to this 
drug and was, on more than one occasion,j doubtful 
as to the propriety of recommending the admission of 
shipments which I regarded as unfit, notwithstanding the 
fact that they did not differ from the requirements then in 
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force. I refer here particularly to the requirements of the 

present Pharmacopoeia which I have quoted in previous 

affidavits as follows: That there be no mouldiness; that the 

ergot be as free as practicable from insect material and 

other animal matter, and more especially that preparations 

shall be made only from drugs complying with the physical 

requirements and descriptions of the Pharmacopoeia. 

None of these statements were found in the Pharmacopoeia 

in force at the time mentioned bv Dr. Tavlor in his affidavit. 

• • 

Again, that Pharmacopoeia required that the ergot should 
possess a purple fracture, which would exclude the very 
best of the Spanish ergot. Said purple fracture is now 
believed to be the result usually, if not always, of more or 
less decomposition. 

In short, I deny the statement of Dr. Taylor that I was 
delinquent or otherwise than very careful to enforce the 
requirements at that time legal, and second, that even if I 
were not, it should be no defense whatever for failure to 
enforce the requirements at present in force. 

The second statement made bv Dr. Tavlor to which I 

• • 

take exception is his statement that ‘‘Russian ergot in large 
quantities has been found to meet in every respect the 
Pharmacopceial description and requirements.” This 
statement is in direct contradiction, with mv own knowl- 
edge of facts, to the report of Messrs. Gittinger and Munch, 
of the Department of Agriculture, that 26 of 27 samples 
of Spanish ergot were equal to or above U. S. Pharma¬ 
copoeia 1 requirements, and 6 Portuguese samples 
130 were the same, while 3 of 5 from Poland and 7 of 
9 from Russia were below the requirements of the 
Pharmacopeia. Also with a report of the Pharmacological 
Laboratories of the Pharmaceutical Society of Great Brit¬ 
ain quoted in the same affidavit to the effect that the im¬ 
portant practical conclusion was reached that whereas most 
samples of Spanish or Portuguese ergot contained a fair 
proportion of the specific alkaloid, samples of Russian and 
Polish ergot are uniformly deficient. Also that German 
chemical houses have declared themselves unable to extract 
from Russian ergot ergotamine, which is the active alka- 
loidal constituent. 

In direct connection with the facts which are correetlv 

%/ 

expressed in the references just made, I call attention to 
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the fact that in the latter part of the year 192? two gentle- 
ment appeared in my office at 1 lie College of pharmacy of 
Columbia University, and one of them said to me: “ We 
have succeeded in preventing* a market for Spanish ergot.” 
I now assert that it was largely because of this| declaration, 
which 1 afterward verified by many facts coming to my 
knowledge, that I undertook the attempt in \j r hich I have 
been engaged for some months past, to see to it that this 
concerted attempt to exclude the good ergot above referred 
to and to compel American people to depend jupon the in¬ 
ferior Russian ergot, should be frustrated. j 

The third statement made by Dr. Tavlor in plus affidavit 
in question is to the effect that “At no time during the last 
twenty years has the Food and Drugs Act as| applying to 
ergot been more rigidlv enforced than during the season 
of the Fall of 1927 and the Winter and SpriiLg of 1928.” 
In replying to this, I have no hesitancy in asserting that 
it is during the period thus named by Dr. Taylor that a 
great quantity of inferior Russian ergot such as I had 
condemned in my previous affidavits lias been ad- 
131 mitted, and I further declare that much this ergot, 
especially during the later months, a|though im¬ 
ported as Spanish ergot, and so offered for sal j in the New 
York market, and so purchased by me in that ’market, has 
consisted of a mixture of Spanish and Russiajn ergot, the 
Russian part of it consisting of regot unfit foif use, and it 
is mv confident belief that this kind of ergoti is now for 

• ^ i 

sale in the New York market and is in the possession of 
manufacturers for the purpose of manufacturing fluid ex¬ 
tract in violation of the requirements of the Pharmacopoeia. 

HENRY II. RUSBY, M. D. 

Sworn to before me this 19th dav of Mav, 192ls. 

[ seal. ] EL E A NOR KEENER, 

Notary Public, Icings Co . 

Cert, filed N. Y. Co., =538. j 
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Affidavit of Manuel I)e Castro in Support of Motion for 

Temporary In junction. 

Filed May 2*2, 1928. 


State of Xew York, 

Couuty of Seiv York, ss: 

Manuel l)e ('astro, being duly sworn, deposes and says: 
T am one of the individuals referred to in the affidavit of 
one Edgar R. Ellis, tiled in opposition to this motion in 
which he speaks of an interview with me and the plaintiff 
at some time in September, 1927. and in which he charges 
me, in conjunction with the plaintiff, with making certain 
statements to which I now reply as follows: 

I deny without qualification that I ever stated to Mr. 
Ellis that Mr. Ambruster and I, or either of us, had 
122 tied up the situation and would have control of prac¬ 
tically all of tin* Spanish ergot which would come 
into the American market. I deny without qualification 
that l ever stated to Edgar R. Ellis that the price of ergot 
would probably run up to any figure, or that all of the ergot 
which would come into this country outside of the control 
of Mr. Ambruster and myself could be put into a hat. I 
deny without qualification that 1 ever stated to the said 

Ellis that if anv lots of ergot came into this countrv from 

< » • 

sources other than those under our control, we would buv 

* 

up such lots in order to maintain our hold on the market. 
1 deny without qualification that I ever stated to said Ellis 
that Mr. Ambruster and 1 had control of the Spanish crop 
and that because of the failure of the Russian crop we 
would be able to maintain control of the supply of ergot in 
this count rv. 

In addition I desire to state that at no time during the 
said interview with the said Ellis did I hear Mr. Ambruster 
make any statements of the kind and character attributed 
to him and to me. 

MANUEL DE CASTRO. 


Sworn to before me this 19th dav of Mav, 1928. 

[seal.] ELEANOR KERKER, 

Sotani Public, Kings Co. 

Cert, filed X. Y. Co., #538. 
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I 

Order Denying Temporary Injunction. 
Filed June 21,1928. 


# 


# 


This cause came on to be heard at this term jupon motion 

of plaintiff for temporary injunction; and thereupon, upon 

consideration thereof it is this 21st day ojf June, 1928, 

133 adjudged, ordered, and decreed that thejsaid motion 

be and the same is hereby overruled jud that the 

* 

temporary injunction herein prayed by plaintiff be and the 
same is hereby denied. 

By the Court: 

w. ii ITZ, 

Justice. 


The above Order is satisfactory as to form. 

JNO. W. PRICE, 

Attorney for Plaintiff. 

Stipulation. 

Filed August 7, 1928. 


* 


* 


It is hereby stipulated and agreed, by and between the 
undersigned counsel of respective parties in the above en¬ 
titled cause, that upon the final hearing therejof, the affi¬ 
davit of Leonard J. Schwarz, filed herein in opposition to 
the motion for injunction Pendente Lite prayed by plaintiff 
may be read in evidence with the same force aijid effect as 
if affiant had been sworn and testified orallv tlffreat to the 

i 

statements contained in said affidavit; subject, Ijiowever, to 
such legal exceptions and objections as might jbe made if 
his testimony had been given orallv. 

LEO A. ROVER, S 

United Stales Attorney. 
JAMES B. HORIGAXj 

A ss is fa lit to Sol i(\ito r, 

U. S. Depart went of Agriculture. 

August 1, 1928. 

JNO. W. PRICE, 

Attorney for Plaintiff. 
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# 


Motion to Revive, d'c. 
Filed September 0, 1928. 


« 


To tlie Honorable Leo A. Rover, 

United States District Attorney: 

Please be advised that counsel for the plaintiff will ap¬ 
pear before one of tin* Justices of the Supreme Court of the 
District of Columbia holding Equity Court on Monday, the 
17th day of September 192S, and move the Court: 

1. That since Herbert Hoover, Secretary of Commerce of 
the United States has resigned that office, and William F. 
Whiting has been appointed to succeed him, we will request 
that an order be entered reviving the case against William 
F. Whiting, Secretary of Commerce of the United States. 

2. That in accordance with the allegations of the Bill cer¬ 
tain testimony is necessary to the plaintiff in order to sus¬ 
tain the allegations of tlu* Bill with reference to the record 
of certain shipments of crude Ergot of Rye which the bill 
alleges were in violation of Section 7 of said Food and Drug 
Act, and in violation of Regulation 30, Subsection B. and 
otherwise illegal shipments as alleged in the Bill. These 
shipments were illegally admitted through the Customs 
House at several ports of entry of the United States, which 
were in violation of said Act and of the said Regulation, 
and these shipments were delivered under the affidavit pre¬ 
scribed under the said Regulations to certain persons, firms 
and corporations whose identity is within the peculiar 
knowledge of the defendant, William M. Jardine, Secretarv 
of Agriculture, and that under said Regulation 30, Subsec¬ 
tion B, penal bond is required at the time of the entry of 
said drug and certain affidavits are required to be executed, 

all of which is set out more particularly in para- 
135 graph ten of the Bill, and these said official records 
are necessary in order that the truth of the facts 
alleged in the bill may be produced before the Court. 
These records were demanded of tin* defendant, the Secre¬ 
tary of Agriculture, and the production of the records were 
refused and denied to the plaintiff. 


Ill 
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From the affidavits filed in support of the Mojtion for In¬ 
junction Pendente Lite, it appears to the plaintiff that his 
charges were sustained with respect to these illegal ship¬ 
ments; also from information that has later come to the 
plaintiff, it appears that these defendants ard still com¬ 
mitting the said violation of the Act and (Regulation 
charged in the bill. j 

Since this information is within the peculiar! and exclu¬ 
sive knowledge of the defendants, particularly William M. 
Jardine, Secretary of Agriculture, the plaintiff will move 
the court to grant an order requiring the defendants to 
disclose the names of the persons, firms or corporations 
to whom the alleged illegal shipments of crude ejrgot of rye 
have been delivered under said Regulations arnjl said Act, 
and in accordance with the prayer of the bill a'p set forth 
in the tenth paragraph thereof. 


FRANCIS C. LOTIIROP, 
JXO. W. PRICE, 


405 Southern Bldg., Washington, D\ C., 

Of Counsel for the Plaintiff, Howard TIL Aulhruster. 

i 

Service of the above Notice of Motion accepted this the 
— dav of September, 1928. 

* LEO A. ROVER, j 

U. S. District Attorney. j 

i 

i 

136 Affidavit of Manuel De Castro in Support j of Motion 

to Revive, dec. | 

Filed September 24, 1928. 


# 


* 


State of New York, 

County of New York, ss: 

Manuel De Castro, being duly sworn, deposes ijmd says: 

I reside at 2801 Boulevard, Jersey City, X. J.J and for 
the past eighteen years have been actively engaged in the 
business of buying and selling and general dealing! in crude 
drugs of various descriptions, including crude ergot of rye. 
I am thoroughly conversant and familiar with thp market 
conditions and prices relating to both Spanish and! Russian 


j 

i 
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ergot, so-called; in the United States and in the respective 
countries of origin. 

Since the 1st day of September, 1027, the market price 
of Spanish ergot in the country of origin, less all duties, 
transportation, handling and other charges of every nature 
and description; has never to my knowledge been lower than 
$.80 per pound.i From $.80 the market price as quoted dur¬ 
ing said period in Spain has ranged as far as $1.85 per 
pound. I know and assert it to be the fact that under pres¬ 
ent market conditions and under the market conditions 
which have obtained in the United States since September 
1927, it would have been impossible for any dealer in ergot 
to quote genuine U. S. P. Spanish ergot, unmixed and un¬ 
adulterated, in any form, in any but nominal quantities, at 
a price as low as $1.50 per pound and be aide to make even 
the cost price to him. During the said period the market 
prices in the primary market for Russian and Polish ergot 
have ranged between $.50 per pound and $1.10 per pound 
on a 0. I. F. Xew York basis, thereby enabling a dealer in 
the United States to sell such Russian or Polish ergot at 
a price of $1.50 per pound and realize a profit. From my 
knowledge of the ergot market and from quotations 
137 appearing in the market and trade papers in the City 
of Xew York, I assert it to be the fact that the ergot 
quoted in said publications, since September, 1927, at or 
lower than $1.50 per pound, has been in all respects in¬ 
ferior, substandard and adulterated Russian, Polish or 
mixed ergot, several vears old and of a character entirely 
below the standard of quality, purity and strength defined 
in the United States Pharmacopoeia and the Food and 
Drugs Act. Moreover, I have seen two samples of ergot 
offered in the open market for sale in the City of Xew 
York since the 1st day of May, 1928, and found upon ex¬ 
amination that said ergot was in both cases grossly adul¬ 
terated with Russian or Polish ergot of inferior, low grade 
and illegal character and quality, and in addition bore 
signs which indicated to me that it was at least two or three 

vears old. Said ergot was offered for sale in the Citv of 
• ' * 

Xew York with the statement that it had been passed by 
the Department of Agriculture without restriction and was 
available for use in the manufacture and preparation of 
fluid extract and other medicinal compounds, but that the 
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seller would not give his individual guarantee that, said 
ergot was U. S. P. in quality, puritv and strength. 

MANUEL DE § ASTRO. 

Sworn to before me this -Dili dav of September, 1928. 

[skal. 1 FRANK D. MOORE, 

Notary Public, Neir Yortc Comity. 

New York County Clerk’s No. 403. 

New York Countv Register’s No. 9259. 

Commission expires March 30, 1929. 

13S Amended Motion on Reijucst for Order foi\ Discorery 

of Certain Testimony. 

Filed October 5, 1928. 

* * * # # •» ! # 

I 

To the Honorable Leo A. Rover, ! 

United States District Attorney: ! 

i 

Please be advised that counsel for plaintiff will appear 
before one of the Justices of the Supreme Court of the Dis¬ 
tinct of Columbia holding Equity Court on Friday, October 
5, 1928, or such time thereafter as may be agreeable to the 
Court, and move the Court to grant an order iis prayed 
for in Paragraph 2 of the motion served upon you on the 
12th day of October, 1928, and as an amendment to that 
motion counsel for the plaintiff will file the following speci¬ 
fications of the evidence, records and papers desifed under 
the prayer for discovery: I 

A. That the defendant, William M. Jardine, Secretary 
of Agriculture of the United States, be requested to produce 
any and all official records, books, documents ail'd papers 
that will show any importations through the port of the 
City of New York from the 1st day of September^ 1927, to 
the present time which were permitted to enter inkier Sec¬ 
tion 7 of the Food and Drug Act, as set out in the!bill, and 
Regulation 30, Subsection B; ! 

1. The name of the importers of any parcels or packages 
of crude ergot of rye during said period. 

2. The date of such entry into the Port of New Yjork, and 
the delivery to the importer or his assignee or consignee. 

3. The quantity involved in each shipment; any! inspec¬ 
tor's reports tiled with respect to the condition and qual- 

8—4913a i 
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ity of each importation of crude ergot of rye which will 
show the result of the examination at the time of entrv 
tliereof. 

4. The aflidavit tiled by the importer, his assignee or con¬ 
signee 1 , under Regulation MO, Subsection B, or anv other 
regulation, in connection with such importations with re¬ 
spect to the purpose for which the said drug is to Ik* used 
and with respect to the final disposition thereof. 
130 5. The bond executed by the importer, his assignee 

or consignee, under said Regulation 30. Subsection B, 
or anv other regulation. 

C). The necessary papers that will show the labels and 
markings on the packages or parcels, and if the parcel is 
imported upon “terms’' that it is to be reconditioned, all 
the papers or documents executed by the importer, his as¬ 
signee or consignee, relating to the method, place and time 
of the recondit-ing of the said drug, crude ergot of rye, 
and all reports or inspections with respect thereto. 

7. The invoices of the imported merchandise showing the 
manufacturer's!grade, quality, marks, numbers or symbols. 

B. That the defendant, Andrew W. Mellon, Secretarv of 
the 'Treasury, be requested to produce: 

1. Anv warehouse entrv bond executed under the United 
• • 

States Customs Service in the Port of Xew York showing 
the name of the importer, the address, the amount of the 
crude ergot of rye imported and the sum for which the entry 
bond was executed, and any other papers, documents or 
books that will show the importation of the crude ergot of 
rye since the 1st of September 11)37 to date, which said 
importations a tv permitted entry through the said port 
under tin* regulations promulgated by tin* Secretary of the 
Treasure, Secretarv of Agriculture and the Secretary of 
(Mmmerce. 

3. Any inspector's reports tiled with respect to the con¬ 
dition and quality of importation of crude ergot of rye 
which will show the result of the examination at the time of 
entrv thereof. 

REES A. GILLESPIE, 

FRAXCIS (\ LOWTHROP, 
i C. BAS COM SLE.MP, 

JNO. W. PRICE, 

405 Southern Bldg., Washington, D. C., 

Of Counsel for the Plaintiff, Howard W. Amhruster. 
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i 

Service of the above notice of motion accepted this the 
5 dav of October, 1928. 

LEO A. HOVER, ! 

U. S. District Attorney. 

r 

VI. 
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Notice of Hearing. 
Filed October 16, 1928. 


To John AY. Price, Esquire, 

Attorney for Plaintiff, 

405 Southern Building, 

Washington, D. C.: 

You will please take notice that 1 lie motion to dismiss 
plaintiff's amended bill, contained in paragraph! 19 of the 
joint and several answer of the defendants Andrew W. 
Mellon, Secretary of the Treasury, and William M. Jardine, 
Secretary of Agriculture, which has been filed ini the above 
entitled cause, will be brought to the attention of the court 
on Fridav morning, the 19th dav of October, 1^28, at ten 
o'clock, or as soon thereafter as counsel mav be heard. 

LEO A. ROVER, ‘ j 

Ignited States Attorney, 
JAMES B. IIORIGAN, 

. . i 

Assistant to the Solicitor, j 
U. S. Department of Agriculture, 

. t Attorneys for Defendants. 

i 

I 

Memo rand inn Opinion. 

i 

Filed November 5, 1928. 


i 

In my opinion the plaintiff has no interest ini the mat¬ 
ter complained of which is sufficient for him to j maintain 
the suit. In addition to this, if the relief sought by the bill 
were granted, it would be an interference with the dis¬ 
cretionary powers of the Secretary of the Treasury, and 
would he to substitute the judgment of the Court] for that 
which is vested by law in the Secretary of the Treasury. 


i 
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r rhe mol ion for a temporary injunction will be overruled, 
and the motion to dismiss the bill will be sustained. 
141 In view of the opinion expressed above, it is un¬ 
necessary to consider whether, if the bill would lie, 
the discoverv sought should be granted. 

JENNINGS BAILEY. 

Decree Dismissing Amended Bill of Complaint. 

Filed November 23, 1928. 


This cause coming on to be heard, upon motion of the 
defendants to dismiss the amended bill of complaint as set 
out in paragraph 19 of the joint and several answer of the 
defendants pursuant to the provisions of Equity Kule No. 
28 and after argument of counsel in open Court, it is, by the 
Court, this 23rd day of November, A. D. 1928, 

Adjudged, ordered, and decreed that the motion to dis¬ 
miss said bill of complaint be, and the same hereby is 
granted and that said bill of complaint stand dismissed with 
costs to the defendants. 

By the Court: JENNINGS BAILEY, 

Justice. 

No objection as to form. 

JNO. W. PRICE, 

REES A. GILLESPIE, 

Attorneys for the Plaintiff. 

From the foregoing decree plaintiff notes an appeal to 
the Court of Appeals. Cost bond on appeal tixed at $100 
or in lieu thereof $50 in cash, deposited with the Clerk. 

JENNINGS BAILEY, 

J ust ice. 

142 Memorandum. 

December (i, 1928.—$50 deposited in lieu of bond on ap¬ 
peal. 

Assignment of Error. 

Filed December 12, 1928. 


Now comes the plaintiff and makes assignment of error 
on his appeal in the Court of Appeals in the above cause 
and says: 


T 
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1. That the Court erred in granting the defendants’ mo¬ 
tion to dismiss the amended Bill of Complaint, j 

2. The Court erred in dismissing the plajintiff’s Bill 
without trial upon its merits. 

HOWARD W. AMBRUSTER, 

! Plaintiff. 

C. B. SLEMP, 

JOHN W. PRICE, j 

FRANCIS C. LOWTHROP, i 

By REES A. GILLESPIE, 

Attorneys for Plaintiff. 

| 

Notice. j 

Mr. Leo A. Rover, i 

i 

C. S. Attorney, j 

Attorney for Defendants: j 

i 

Take notice that 1 will apply to the Clerk of the Court 
for a transcript of Record in the above cause on! Appeal to 
the Court of Appeals on the foregoing assignment of error 
and designation of Record. | 

HOWARD W. AMBRUSTjER, 

Plaintiff. 

C. B. SLEMP, 

JOHN W. PRICE, i 

FRANCIS C. LOWTHROP, 

By REES A. GILLESPIE, 

Attorneys for Plaintiff. 


142 


I)esiy nation of Record. 
Filed December 12, 1928. 


*■ 


i 

Now comes the plaintiff and designates the following as 
the record to be prepared by the Clerk on appeajl: 

1. The original Bill of Complaint filed April 12, 1928. 

2. Rule for injunction pendente lite filed April! 12, 1928. 
J. Amendment to Section 8 of the Bill of Complaint tiled 

May 2, 1928. j 

4. Amendment to Section 19 of the Bill of Complaint 
tiled May 2, 1928. 


I 
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5. Motion to disci large the rule to show cause as to the 
defendant Hoover filed April 30, 1928. 

6. Motion of defendant Hoover to dismiss bill filed April 
30, 1928. 

7. Motion to discharge the rule to show cause as to the 
defendants, Mellon and Jardine, tiled April 30, 1928. 

8. Motion of defendants, Mellon and Jardine, to dismiss 
the hill filed April 30, 1928. 

9. Answer of it he defendants tiled May 8, 1928. 

10. The following affidavits submitted in support of and 
in opposition to the injunction pendente life and the hill of 
complaint: 

A. Affidavit of Howard W. Ambruster, filed May 2, 1928. 

B. 44 44 Henrv II. Rusbv, 44 44 2,1928. 

C. 44 44 Prentiss Willson, 44 44 2,1928. 

D. 44 44 diaries Huber, 44 44 2, 1928. 

E. 44 44 diaries F. Booth, 44 “ 2,1928. 

F. 4 4 4 4 diaries T. Decker, 44 44 2, 1928. 

G. 4 4 4 4 James A. Ilarrah, 44 44 2, 1928. 

H. 4 4 4 4 Henry G. Holler, 44 44 9, 1928. 

I. 4 4 4 4 James Protzmann, 44 44 9, 1928. 

J. 4 4 4 4 Henrv II. Rushy, 44 44 9, 1928. 

K. 4 4 4 4 Elizabeth E. dark, 44 44 14, 1928. 

L. 4 4 4 4 Howard W. Ambruster 

(with exhibits), 44 44 15, 1928. 
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M. Affidavit of (Suppl.) Henry II. Rushy, 


9, 1928. 
9,1928. 
9, 1928. 

14, 1928. 

15, 1928. 
filed May 


22, 1928. 


44 (Suppl.) Howard W. Ambruster, 44 


44 Manuel De Castro, 
22, 1928. 

44 Manuel De Castro, 
24, 1928. 

44 Alfred E. Taylor, 

8, 1928. 

44 Leonard J. Schwarz, 
8, 1928. 

44 Marvin R. Thomson, 

8, 1928. 

44 George W. Hoover, 

8, 1928. 


i i n 


44 Sept. 


Mav 


a 


n a 
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U. Affidavit of Edgar R. Ellis, 

17, 1928. 

V. “ 4 4 Alfred E. Tavlor, 

lf>, 


filed May 


c < 


< i 


oo 


11. Order filed May 2, 1928. 

12. Order filed May If), 1928. ! 

13. Order denying* injunction pendente lite filed June 

21, 192S. ’ ! 

14. Stipulation filed August 7, 1928. 1 

If). Motion for discovery of certain testimony 

tember 6, 1928. 

If). Amended motion on request for order for |discoverv 
of certain testimony filed October f), 1928. 

17. Notice of hearing filed October 10, 1928. I 

15. Memorandum of Justice Bailey filed November 5, 


filed Sep- 


19. Decree dismissing amended bill of complaint filed No¬ 
vember 23, 1928. | 

20. Memorandum of cash deposit in lieu of bond on ap¬ 
peal filed December 0, 1928. I 

21. The assignment of error. 

22. 'fillis designation of record. 

HOWARD W. AMBRUSTER, 

Plaintiff. 

C. B. SLEMP, ! 

JOHN W. PRICE, I 

FRANCIS C. LOWTIIROP, ! 

By REES A. GILLESPIE, j 

At torn oils for Plaintiff. \ 

145 Supreme Court of the District of Columbia. 

i 

United States of America, 

District of C olunibia, ss: 
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tarv of the Treasury of the Uniter States et al. are Defend- 
ants, as the same remains upon the tiles and of record in 
said Court. 

In testimony whereof, 1 hereunto subscribe mv name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 24th dav of January, 1929. 

[Seal Supreme Court of the District of Columbia.1 

! FRANK E. CUNNINGHAM, 

Clerk. 

By Cl IAS. B. COFLIN, 

Asst. Clerk. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 4913. Howard W. Ambruster, appellant, vs. Andrew 
W. Mellon, Secretary of the Treasury of the United States, 
et al. Court of Appeals, District of Columbia. Filed Jan. 
28, 1929. Henry \Y. Hodges, clerk. 
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DISTRICT OF COLUMBIA 


JANUARY TERM, 1929 


Howard W. Ambruster, 

Appellant, 


vs. 


Andrew W. Mellon, 

Secretary of the Treasury of the 
United States, and 
Arthur M. Hyde, 

Secretary of Agriculture of the 
United States, 

Appellees. 


Noj 4913 


BRIEF OF APPELLANT 


Preliminary Statements: j 

| 

This is an appeal from a decree entered in the 
Supreme Court of the District of Columbia on 
November 23, 1928, granting the motion of the 
defendants to dismiss the Bill of Complaint 'with 
costs. 
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The action is brought for an injunction against 
the defendants named in their official capacities 
to compel the enforcement of the provisions of 
the Act of Congress known as the Federal Food 
and Drugs Act in so far as the same relates to the 
importation into and use within the United States 
of the drug known as Crude Ergot of Rye. 

The Bill of Complaint was filed April 12, 1928, 
and thereafter and on or about April 30, 1928, the 
defendants filed notice of motion to dismiss the bill 
upon certain grounds (Record, page 23). 

Upon the arguments of the defendants’ motion 
to dismiss, the plaintiff moved for and obtained 
permission to amend Sections 8 and 19 of his Bill, 
whereupon the defendants withdrew their motion 
to dismiss and asked permission to file the joint 
and several answer of the defendants (Record, 
page 94). 

Thereafter and pursuant to the permission so 
granted, the defendants filed such answer on May 
8, 1928, in Which, in addition te certain denials 
and by way of general answer to the averments of 
the complaint, they set up certain allegations 
which w’ere stated as grounds for the dismissal of 
the bill (Record, page 74). 

On October 16, 1928, the defendants filed a 
notice to the effect that they would move on the 
current day thereof, as stated therein, to dismiss 
the complaint upon the grounds assigned in said 
joint and several answer of the defendants (Rec¬ 
ord, page 115). Thereafter the said motion of 
the defendants to dismiss was duly argued by 
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counsel for the respective parties resulting in the 
decree from which this appeal is taken. 

i 

i 

Facts: 

I 

As will appear from the record, the plaintiff is, 
and at all the times mentioned in the bill Of com¬ 
plaint, has been an importer of drugs, doipg busi¬ 
ness in New York City, and during said period has 
imported from Spain a large quantity of th!e crude 
drug known as Ergot of Rye in accordance with 
the provisions of the Federal Food and Drugs Act 
(Record, page 2). I 

The plaintiff, after setting forth certain pro¬ 
visions of the Federal Food and Drugs Aqt relat¬ 
ing to the importation of certain crude drugs, in¬ 
cluding Ergot of Rye, alleges that the defendants, 
in their respective official capacities as jofficers 
charged with the administration of the provisions 
of said Act and with the duty of promulgating 
regulations for the enforcement thereof, have in¬ 
tentionally and wilfully permitted, and continue 
to permit, the unlawful importation into the 
United States of crude Ergot of Rye not in con¬ 
formity with the standards of strength, quality and 
purity prescribed by said Act and the United 
States Pharmacopoeia, which, by legislative! enact¬ 
ment, has been made a part of the statute^ The 
bill further charges that as a result of the illegal 
entry into the United States of such inferioij crude 
drug, the plaintiff has been, and will be, prevented 
from disposing of his stock of crude Ergot at a 
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price sufficient to pay even the cost thereof, and 
that the plaintiff has been, and will continue to be, 
irreparably damaged unless the aid of this Court 
be granted in the form of an injunction to compel 
the defendants, in their official capacities, to so 
administer the law as to prevent the illegal entry 
and importation into the United States of crude 
Ergot of Rye which is not in accordance with the 
specifications as to strength, quality and purity 
prescribed by the Federal Food and Drugs Act. To 
this end an injunction against the said alleged 
ultra vires acts against the defendants is prayed 
pendente lite and permanently upon the final hear¬ 
ing of the case. 


I. 


The Bill of Complaint states a sufficient prop¬ 
erty interest in the plaintiff to entitle him to main¬ 
tain this suit. 

An inspection of the matter alleged by the de¬ 
fendants in defense (Record, page 74) will show 
that although such matter is set under eight separ¬ 
ate items, the substance may be divided into three 
separate classifications, viz: 

1. That the plaintiff has no such right, title 
or interest in or to the subject matter of 
this suit as would enable him to main¬ 
tain this action. 

2. That the alleged wrongful acts of the 
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defendants, as set out in the bill of com¬ 
plaint, were performed in their official 
capacities in administrating the' Federal 
Food and Drugs Act and in the exercise 
of the authority and discretion vested in 
them by law. j 

3. That the suit is in substance one against 
the United States in which it has not con¬ 
sented to be sued. 

i 

It is our purpose in this brief to discuss each of 
these items in the order named. 

In their argument in the Court below, counsel 
for the defendants confined their argument! chiefly 
to an attack upon Paragraph 19 of the Bill,j which, 
it was charged, failed to state such an interest of 
the plaintiff in the subject matter of the suit as 
would enable him to maintain this action, j Their 
contentions in this respect appear to be j based 
entirely upon this paragraph without reference to 
the contents of the Bill as a whole. The rule that 
a pleading cannot thus be considered, but must be 
read throughout and as a whole upon any motion 
involving alleged insufficiency is so elementary as 
to require no citation of authority. We submit 
that it cannot be seriously contended that a plead¬ 
ing must be struck out as insufficient where ^11 the 
elements of a cause of action for the relief de¬ 
manded can be found within its contents. The 
allegations concerning the plaintiff's interest in the 
subject matter of the suit are, we think, sufficiently 
stated to demonstrate his right to the protection 
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and aid of a Court of Equity. Among the allega¬ 
tions of the plaintiff we find the following: 

1. That the plaintiff is engaged in the busi¬ 
ness of importing crude drugs (Para¬ 
graphs 1 and 19). 

2. That the plaintiff is the owner of a large 
amount of the crude drug known as 
Ergot of Rye, which in all respects is in 
conformity with the requirements of the 
United States Pharmacopoeia and the 
Federal Food and Drugs Act (Pars. 3 
and 19). 

3. That since about the 1st day of Septem¬ 
ber, 1927, certain importers have brought 
into the United States large quantities 
of impure and sub-standard crude Ergot, 
which has been thrown upon the market 
at such a price as to render it impossible 
for the plaintiff to dispose of his stock at 
a price which would represent even its 
cost value to him, and that this situation 
has been brought about by the unlawful 
importations permitted by the defend¬ 
ants, and which, unless enjoined, will re¬ 
sult in the financial ruin and irreparable 
damage to the plaintiff, who now seeks 
equitable relief (Par. 19). 

It is also charged in other paragraphs of the Bill 
that large quantities of sub-standard and impure 
crude Ergot have been imported into the United 


States with the knowledge and consent of |the de¬ 
fendants and released under bond for unlawful 
purposes, and that the said shipments are jsubject 
to recall and condemnation; that the defendants 
have refused, and continue to refuse, to recall and 
condemn said material, all to plaintiff's sub¬ 
stantial damage. 

From the foregoing it will be apparent that the 
plaintiff has in his pleadings set forth in particu¬ 
larity and detail a substantial property right which 
has been injured and which will continue to be 
injured by the unlawful acts of the defendants, 
unless restrained, and that this property ifight of 
the plaintiff is separate and distinct from such gen¬ 
eral rights as the public may have in the premises. 
These allegations are, we submit, sufficient to re¬ 
move this case from the general rule that equitable 
relief of this character will not be afforded! where 
the injury complained of is a public injury ; ,nd the 
right violated a public right. 


“If there is an injury to private property, 
in its nature special and peculiar to the 
owner thereof, constituting a private jwrong, 
the fact that the act causing the injufy may 
also be a disturbance or obstruction! to the 
public right will not bar his right to an 
injunction. In these circumstances thie mere 
fact that the injury is a public injury will 
not mitigate against his right to an injunc¬ 
tion. It is sufficient to show that he suffered 
a special injury different from that suffered 
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by the public at large; etc.” (32 C. J. 49). 

“Acts that will cause the destruction of 
complainant's property, or acts committed 
without just cause or excuse that interfere 
with the carrying on of complainant's busi¬ 
ness, destroying his custom, his credit, or his 
profits, do an irreparable injury and author¬ 
ize the issuance of a preliminary injunc¬ 
tion.” (32 C. J. 54) and cases cited. 

Therefore, we submit that if it be shown that 
the commission of illegal acts by the defendants 
or their omission to perform acts required by law 
result in substantial and irreparable damage to the* 
plaintiff's property, or his rights therein, he has 
alleged sufficient facts to entitle him to maintain 
his suit for equitable relief. In this case it is clear 
that the importation of sub-standard and impure 
Ergot permitted by the defendants in contraven¬ 
tion of the expressed terms of the Statute has re¬ 
sulted in a condition which makes it impossible for 
the plaintiff to dispose of his stock of the pure drug 
at a price which would represent anything but a 
tremendous loss to him. The plaintiff is not suing 
as a member of any class, but as the owner of sub¬ 
stantial and valuable property rights which have 
been, and are now, endangered by the acts of the 
defendants which the plaintiff charges are 
unlawful. 

Assuming as we must on a motion of this kind, 
the truth of the allegations set out in the complaint, 
we submit beyond dispute, that the plaintiff 
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has set forth facts indicating a sufficient interest 
to entitle him to standing in this Court. 


Injunctive relief, if granted in this action, would 
not be an interference with the exercise of the 
sound discretion of the defendants. 

Let it be said at the beginning that we are not 
contending on this argument that the Court should 
interfere with the exercise by the defendants of 
any lawful or proper discretion in the discharge 
of their respective offices. We are fully a|ware of 
the fact that courts of equity will not interfere in 
any way with discretionary acts of duly constituted 
public officials, unless such acts be capricious, 
arbitrary or tyrannical. This is not an attempt to 
review a proper discretionary act, nor impose the 
authority of the Court upon that of the pfficials 
entrusted with the enforcement of the Federal 
Food and Drugs Act nor to substitute the judgment 
of the Court for their judgment. If the defendants 
could be considered, by any fair or reasonable con¬ 
struction of the statute, to be invested with discre¬ 
tion in determining the fitness of crude Ergot for 
admission to the United States, this suit would 
never have been brought, but there is no discretion 
involved here, and the provisions of the 4ct will 
be searched in vain for the slightest evidence of 
any such legislative intent. What it is sought to 
prevent is a grossly unjust administration of a 
statute of the United States which has resulted, 
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and will continue to result, in injury to the 
plaintiff. 

It is the claim of the defendants that while they 
admit they have permitted the entry, importation 
and release of impure and sub-standard Ergot, 
they, as administrative officers, nevertheless have, 
discretion in determining what is and what is not 
a compliance with the provisions of the Act with 
respect to the quality, purity and strength of the 
drug and its qualification for entry. If this be true, 
it is pertinent to inquire the purpose of Congress 
in writing into the Act the provisions of the Phar¬ 
macopoeia with the respect to these requirements. 
If the defendants are to determine what is and 
what is not suitable for import, the requirements 
and tests prescribed by the Pharmacopoeia are 
obviously surplusage and may be disregarded at 
will. We doubt if the defendants will seriously 
claim that their judgment as administrative offi¬ 
cers should be substituted for the standards speci¬ 
fically and unmistakably prescribed by law. It 
would be as reasonable to advance the argument 
that the Secretary of the Treasury, under the Pro¬ 
hibition Law, has discretion to determine what is 
and what is not an intoxicating beverage in face 
of the provisions of the Volstead Act limiting the 
alcohol content of such beverage to one-half of 
one per cent, as it is for the defendants to claim 
that their judgment and discretion overrides and 
annuls the precise and scientific standards pre¬ 
scribed in the United States Pharmacopoeia, 
which is and has always been recognized as the 
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supreme authority in questions of this kinel. 

The record will disclose that the position taken 
by the defendants is that, if a fluid extract of 
Ergot meets the biological or coxcomb te$ts as to 
potency, it necessarily follows that the crude drug 
from which such extract was produced is of such 
quality as to permit its import into the j United 
States under the Food and Drugs Act. We need 
only to refer to the Pharmacopoeia to demonstrate 
that there are eight separate and distinct Require¬ 
ments with which the crude drug must comply in 
order to entitle it to entry. The biological test has 
nothing whatsoever to do with the crude drug inas¬ 
much as it can only be made with the fluid extract. 
Consequently the fact that the fluid extract fulfils 
the coxcomb test for potency is not the slightest 
evidence of the condition and quality of the crude 
drug when imported. j 

It is the contention of the plaintiff that the de¬ 
fendants are charged with the duty of examining 
and testing the various shipments of crud^ Ergot 
offered for entry into the ports of the pnited 
States; that if the results of these tests show com¬ 
pliance in all respects with the specifications pre¬ 
scribed in the Pharmacopoeia and in the A|ct, the 
shipments are entitled to entry; that if the ( crude 
drug is deficient in any of these qualities, it must 
be excluded. The requirements are clearly and 
definitely stated, and are scientifically accurate 
and exact. The matter of testing is a subject for 
a competent pharmacist or chemist. The crude 
drug will either comply with the requirements or 
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it will not. In the former case it must be admitted, 
in the latter it must be excluded. Such is the plain 
and unequivocal wording of the Statute. There is 
no ambiguity and nothing is left to the independ¬ 
ent judgment or discretion of the enforcing officer. 

That an action for injunction will lie to compel 
the performance by a Federal Department Officer 
of a purely ministerial duty is well established. 

“Exemption of the United States from 
suit does not protect its officers from per¬ 
sonal liability to persons whose rights to 
property they have invaded by acts not 
within the scope of their authority, or from 
injunctive process where their ultra vires 
acts will result in irreparable injury” (32 
C. J. 246). 

The case of Waite v. Macy (246 U. S. 608) is in 
point. This case involved the action of a board 
appointed by the Secretary of the Treasury under 
the Act of March 2,1897 (29 Stat. 604). The Sec¬ 
retary was authorized, upon the recommendation 
of the board, to establish “uniform standards of 
purity, quality and fitness for the consumption of 
all kinds of tea imported,” etc. Standards were 
adopted, and Macy and others proceeded to import 
tea, which, while of admitted excellence, did not 
conform to the standards, and importation was 
refused. An application for an injunction against 
the board was denied by the District Court, 215 
Fed. 456. On review the Circuit Court of Appeals 
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reversed the ruling, holding in effect that, since it 
was admitted that the tea was excellent in quality, 
and in no sense deleterious to health, the Secretary 
of the Treasury acted outside of his jurisdiction in 
denying its importation, 224 Fed. 359. The 
United States Supreme Court, in affirming the de¬ 
cision of the Circuit court, said: 


“No doubt it is true that this Couijt can¬ 
not displace the judgment of the board in 
any matter within its jurisdiction, bdt it is 
equally true that the board cannot enlarge 
the powers given to it by statutes and cover 
a usurpation by calling it a decision on pur¬ 
ity, quality or fitness for consumption.” 


So we submit in the present case the defendants 
cannot contravene the plain, unequivocal and un¬ 
mistakable language of a statute defining their 
jurisdiction by calling their action the exercise of 
sound judgment and discretion. j 

The Supreme Court of the United States, in the 
case of United States v. Lee (106 U. S. 196) in 
dealing with the ultra vires acts on the p^rt of 
officials, said the following: 


“No man in this country is so high that he 
is above the law. No officer of the la\y may 
set that law at defiance, with impunity. All 
the officers of the Government, frorki the 
highest to the lowest, are creatures <^f the 
lav/ and are bound to obey it. 

“It is the only supreme power in our sys- 
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tem of government, and every man who, by 
accepting office, participates in its functions, 
is only the more strongly bound to submit 
to that supremacy, and to observe the limita¬ 
tions which it imposes upon the exercise of 
the authority which it gives. 

“Courts of justice are established not only 
to decide upon the controverted rights of 
the citizens as against each other, but also 
upon rights in controversy between them 
and the Government, and the docket of this 
court is crowded with controversies of the 
latter class. 

“Shall it be said, in the face of all this, 
and of the acknowledged right of the judici¬ 
ary to decide in proper cases, statutes which 
have been passed by both branches of Con¬ 
gress and approved by the President, to be 
unconstitutional, that the Courts cannot 
give remedy when the citizen has been de¬ 
prived of his property by force, his estate 
seized and converted to the use of the Gov¬ 
ernment without any lawful authority, with¬ 
out any process of law and without any com¬ 
pensation, because the President has 
ordered it and his officers are in possession? 

“If such be the law of this country, it 
sanctions a tyranny which has no existence 
in the monarchies of Europe, nor in any 
other government which has a just claim to 
well regulated liberty and the protection of 
personal rights.” 
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It was argued in the Court below, and will no 
doubt be here argued again, that this Court may 
not enjoin the defendants in reaching a conclusion 
with respect to the quality of crude Ergot for im¬ 
port. It is submitted that the conclusions! of the 
defendants can only properly be based upon the 
results of scientific tests conducted by expei[ts, and 
that if the defendants, in the exercise off their 
alleged unlimited discretion, reach erroneous con¬ 
clusions, they do not thereby place themselyes be¬ 
yond the reach of the injunctive power bf this 
Court. Again emphasis is to be laid upon tKe fact 
that what the plaintiff is seeking here is an order 
upon the defendants to perform certain definite 
and prescribed acts, and this relief is entirely 
diverse from and independent of the opinions or 
conclusions of the defendants, whatever they 
may be. 

The authorities cited by the defendants ip their 
argument in the court below had to do exclusively 
with cases involving situations in which the officers 
sought to be enjoined were invested with jdiscre- 
tionary power. We submit that these authorities 
are not in point here by reason of the presence in 
the Statute now under consideration of the definite 
and scientifically exact standards which the de¬ 
fendants are repeatedly bound to maintain^ 

The defendants deny that they have violated the 
law, but this, we submit, is a matter of proo£ to be 
supported by evidence, and has no connection 
whatever with the question now before the Court, 
which relates solely to the sufficiency of the hllega- 
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tions in the plaintiff's bill. If the defendants are 
charged with knowingly, persistently and with 
continued violation of the law, the question of 
whether or not they are guilty in fact of such vio¬ 
lation, is not before this court at the present time, 
and cannot be considered on this appeal. The 
simple question on the sufficiency of the pleading 
is, does the bill state a case? 

III. 

The suit is not in substance and fact one against 
the United States. 

It has been repeatedly held that injunction suits 
brought against administrative officials to restrain 
the commission by them of ultra vires acts are per¬ 
sonally against the defendants and are not in sub¬ 
stance or fact against the United States nor need 
the United States be made a party defendant 
thereto. 

U. S. v. Lee, 106 U. S. 196. 

Kuenster v. Meredith, 264 Fed. 246. 

Lane v. Watts, 234 U. S. 525. 

Work v. La., 269 U. S. 250. 

Phila. Co. v. Stimson, 223 U. S. 605. 

Masses Pub. Co. v. Patten, 245 Fed. 102. 

Respectfully submitted, 

C. Bascom Slemp, 

Jno. W. Price, 

Rees A. Gillespie, 

Francis C. Lowthrop, 
i Attorneys for Appellant. 
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Columbia 
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7 I 

— 

I 

No. 4913 

I 

! 

Howard W. Ambruster, appellant 

v. I 

Andrew W. Mellon, Secretary of the Treasury 
of the United States, and Arthur M. Hyde, Sec¬ 
retary of Agriculture of the United States, 
appellees 

| 

APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA 


BRIEF FOR APPELLEES 


This is an appeal from a decree of the Supreme 
Court of the District of Columbia dismissing, upon 
motion of defendants below, plaintiff’s amended 
bill of complaint filed against Andrew W. Mjellon, 
Secretary of the Treasury, and William Jar- 
dine, former Secretary of Agriculture. The fnem- 
orandum opinion of the Court below and its decree 
are set out in the Transcript of Record, pag^s 115 
and 116, respectively. 
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Pursuant to an order of this Court, upon appli¬ 
cation duly made, Arthur M. Hyde, successor in 
office to William M. Jardine, as Secretary of Agri¬ 
culture, has been susbtituted for him as coappellee 
herein. 

I 

1. STATEMENT OF THE CASE 

Appellant filed in the Court below an amended 
bill of complaint for injunction, wherein he com¬ 
plains of the alleged action of appellees in their 
official capacity in permitting and continuing to 
permit, since September 1,1927, certain lots or ship¬ 
ments of crude ergot by other importers under Sec¬ 
tion 11 of the Federal Food and Drugs Act, which 
it is alleged do not comply with the specifications of 
the United States Pharmacopoeia, and which were 
alleged, therefore, to be dangerous to the health of 
the people of the United States. The bill further 
alleges irreparable injury, in that unnamed im¬ 
porters, competitors of appellant, are marketing 
said alleged unlawful ergot in such manner as to 
depress the market and to prevent him from profit¬ 
ably marketing a large amount of Spanish ergot 
imported by him, which complied in all respects 
with the Pharmacopoeia. The bill prays a tempo¬ 
rary and permanent injunction restraining appel¬ 
lees from so enforcing said Act as to permit impor¬ 
tations and shipments in interstate commerce of 
crude ergot that is substandard and dangerous to 
health, and requiring appellees to recall for re-ex- 
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i 

l 


port or destruction entries of ergot theretofbre al¬ 
leged to have been illegally permitted entry; and 
requiring appellees to report importations ojf such 
ergot as violations of the Act, to the proper fJnited 
States Attorneys for appropriate action; ajid re- 

i 

quiring appellees to act with diligence in the en¬ 
forcement of the Act in the public health and 
interest. The bill also prayed that appellees |be re¬ 
quired to disclose the names of the importers jof the 

1 

alleged substandard ergot and the amounts of such 
ergot imported by them. i 

Appellees moved to dismiss the amended bill, 
(R. 74), substantially upon the following grounds: 

i 

that plaintiff has no such right, title, or interest in 
the subject matter of this suit as would entitle him 
to maintain this action; that the suit in substance 
and effect is one against the United States; that the 

i 

alleged wrongful acts of appellees were doijie by 
them in the determination of matters which by law 
are committed to their judgment and decision j that 

i 

the bill was otherwise without equity. 

Appellees motion was granted by the Couijt be¬ 
low and the above mentioned decree of the (jlourt 
rendered. j 

2. STATUTE INVOLVED 

i 

This case involves the Federal Food and Drugs 
Act of June 30, 1906, more particularly Secs. 7, 8, 
and 11, (U. S. Code, Title 21, Secs. 8, 9, and 15). 

Sec. 7. That for the purposes of thi$ act 
an article shall be deemed to be adulterated: 
In case of drugs: j 


i 
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First. If, when a drug is sold under or 
bv a name recognized in the United States 
Pharmacopoeia or National Formulary, it 
differs from the standard of strength, qual¬ 
ity, or purity, as determined by the test laid 
down in the United States Pharmacopoeia 
or National Fonnularv official at the time of 
investigation: Provided, That no drug de¬ 
fined in the United States Pharmacopoeia 
or National Fonnularv shall be deemed to 
be adulterated under this provision if the 
standard of strength, quality, or purity be 
plainly stated upon the bottle, box, or other 
container thereof, although the standard 
may differ from that determined by the test 
laid down in the United States Pharma¬ 
copoeia or National Formulary. 

Second. If its strength or purity fall be¬ 
low the professed standard or quality under 
which it is sold. * * * 

Sec. 8. That the term “misbranded,” as 
used herein, shall apply to all drugs, or arti¬ 
cles of food, or articles which enter into the 
composition of food, the package or label of 
'which shall bear any statement, design, or 
device regarding such article, or the ingredi¬ 
ents or substances contained therein which 
shall be false or misleading in any particu¬ 
lar, and to any food or drug product which 
is falselv branded as to the State. Territorv, 
or country in which it is manufactured or 
produced. 

That for the purposes of this act an article 
shall also be deemed to be misbranded— 

In case of drugs: 
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First. If it be an imitation of or Offered 
for sale under the name of another Article. 

Second. If the contents of the package as 
originally put up shall have been removed, 
in whole or in part, and other content^ shall 
have been placed in such package, or I if the 
package fail to bear a statement on the label 
of the quantity or proportion of any alcohol, 
morphine, opium, cocaine, heroine, |alpha 
or beta eucaine, chloroform, cannabis ijndica, 
chloral hydrate, or aeetanilid, or any deriva¬ 
tive or preparation of any such substances 
contained therein. 

Third. If its package or label shall bear or 
contain any statement, design, or devijce re¬ 
garding the curative or therapeutic eflject of 
such article or any of the ingredients or sub- 
stances contained therein, which is falsie and 
fraudulent. * * * j 

Sec. 11. The Secretary of the Treasury 
shall deliver to the Secretary of Agriculture, 
upon his request from time to time, samples 
of foods and drugs which are being imported 
into the United States or offered for injiport, 
giving notice thereof to the owner of con- 
signee, who may appear before the Secretary 
of Agriculture, and have the right to intro¬ 
duce testimony, and if it appear froijn the 
examination of such samples that any article 
of food or drug offered to be imported into 
the United States is adulterated or! mis¬ 
branded within the meaning of this Afet, or 
is otherwise dangerous to the health of the 
people of the United States, or is of aj kind 
forbidden entry into, or forbidden to b^ sold 
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or restricted in sale in the country in which 

•/ 

it is made or from which it is exported, or 

is otherwise falsely labeled in any respect, 

the said article shall be refused admission, 

and the Secretary of the Treasure shall re- 

* • 

fuse delivery to the consignee and shall cause 
the destruction of anv goods refused deliv- 
ery which shall not be exported by the con¬ 
signee within three months from the date of 
notice of such refusal under such legulations 
as the Secretary of the Treasury may pre- 

scribe: Provided, That the Secretary of the 

* %> 

Treasury may deliver to the consignee such 

goods pending examination and decision in 

the matter on execution of a penal bond for 

the amount of the full invoice value of such 

goods, together with the duty thereon, and 

on refusal to return such goods for anv cause 

to the custody of the Secretary of the Treas- 

• %/ 

ury, when demanded, for the purpose of ex¬ 
cluding them from the country, or for anv 
other purpose, said consignee shall forfeit 
the full amount of the bond: And provided 
further , That all charges for storage, cart¬ 
age, and labor on goods which are refused 
admission or delivery shall be paid bv the 
owner or consignee, and in default of such 
payment shall constitute a lien against any 
future importation made by such owner or 
consignee. 

3. QUESTIONS PRESENTED 


1. Does appellant have sufficient legal interest in 
the subject matter to enable him to maintain this 
action ? 
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2. Are the matters of fact pleaded in the arjiended 
bill sufficient to state a cause of action against ap¬ 
pellees for acting in excess of their authority! under 
the statute ? 

3. Is the suit in substance and effect one against 

the United States? j 

II ! 


POINTS AND AUTHORITIES 

1. Appellant lacks the necessary interest which 

would enable him to maintain this action: ! 

j Frothingham v. Mellon, 262 IT. S. 447. 
Fairchild v. Hughes et ah, 258 U. p. 126. 
Louisiana v. McAdoo, Secretary of the 
Treasury , 234 U. S. 627, 631. j 

Edward llines, Trustees, v. U. S ., 263 U. 
S. 143, 148. i 

U . S. ex ret. AIsop Process Co. v. Wilson, 
Sec. Agri., 33 App. I). C. 472. | 

Moore v. Heaney, 34 App. _D. C. 31.1 
B usiness Men’s League et al. v. Waddill, 
40 L. R. A. 501, 502. j 

Blackman v. Mellon, Secretary of the 
Treasury, et ah, 5 Fed. (2d) 987. j 
U. S. ex rel. Silver Producers Ass’nl et al. 
v. Mellon et ah, App. D. C. 32 Fed. (2d ) 415. 

2. The entries of ergot here complained of jin the 
bill were permitted by appellees in the lawful exer¬ 
cise of jurisdiction under the statute to decide their 
admissibility and their action in the premises |is not 

i 

reviewable on suit for injunction. 

Federal Food and Drugs Act, Sections 11, 
7, 8, (U. S. Code Tit. 21, Secs. 8, 9, 15)1 

GST IS— 2 


i 


s 


Houston v. St. Louis Independent Pack. 
Co., 249 U. S. 479, 484. 

Brougham v. Blanton Mfg. Co., 249 U. S. 
495. 

Commercial Solvents Co. v. Mellon et al. 
51 Apps. D. C. 146. 

Interstate Commerce Comm. Co. v. ( 7 . 7?. 
7. cC- Pac. Tty. Co., 218 U. S. 88,110. 
Philadelphia v. Stimson, 223 IT. S. 607. 
Waite v. Macey, 246 U. S. 606. 

Kuenster v. Meredith, 264 Fed. 243. 
Riverside Oil Co. v. Hitchcock, Sec. of the 
Interior , 190 U. S. 316, 324. 

IFa?Yc v. Macey, supra. 

Texas Advt. Co. v. Tta?/ Co., 206 S. 
W. 729. 

Miller v. o/ Ballinger, 204 S. W. 1173. 
Kell Milling Co. v. Bank of Miami, 168 
S. W. 46. 

Ross v. j Belt-man, 161 S. W. 1073. 
Commercial Solvents Co. v. Mellon, supra. 

3. The present suit in substance and effect is one 
against the United States which has not consented 
to be sued herein. 

Minn. v. Hitchcock, 185 U. S. 373, 387. 
Louisiana v. McAdoo, supra. 

Wells v. Roper, First Asst. Postmaster 
Gen, 246 U. S. 335, 337, 338. 

Morrison v. Work, 266 U. S. 481, 488. 
North Dak. v. Chicago Northwestern Ry. 
Co., 257 U. S. 485. 
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III 


ARGUMENT 


(1) Appellant lacks the necessary interest whicjh would 
enable him to maintain this action 

] 

Appellant’s original bill in this case waslfiled in 
his capacity as a self-constituted guardian 1 ; of the 
public health and interest. Upon the argument of 
the motion to dismiss this bill upon ground jof lack 
of interest, appellant’s counsel apparently realized 
that under the decisions of the Court in Frothing- 
ham v. Mellon, 262 U. S. 447, and Fairchild v. 
Hughes et al 258 U. S. 126, they could nbt pro¬ 
ceed upon this theory and so, with leave of jCourt, 
amended paragraph 19 of the bill in an atteinpt to 
supply the element of legal interest lacking jin the 
original bill. j 

The substance of the averments in the aniended 
bill, relied on by appellant to sustain his right to 
maintain this action, is that he is the owner of a 
large quantity of crude ergot imported from Spain 
which complies with the requirements of the phar¬ 
macopoeia and the Food and Drugs Act; that this 
ergot must be marketed within a year from the 
date of its harvest; that since September 1, 1927, 
appellant’s competitors have been permitted by 
appellees to import large quantities of substandard 
and unfit ergot which said importers, acting singly 
or in combination, have thrown upon the market 
with the avowed purpose of depressing the price 
below that at w T hich new crop Spanish ergot; can 
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be procured; that such alleged illegal practice has 
resulted and will continue to result in preventing 
appellant from selling his ergot at a profit and will 
eventually compel him, owing to the lapse of time, 
to market the ergot owned by him at less than cost. 

It thus appears from the allegations here made 
that appellant is not directly or injuriously affected 
in his property rights by appellees alleged unlawful 
acts and that the effects of these acts, if any, upon 
appellant ’s business are indirect, remote, and specu¬ 
lative. The claimed injury is no injury at all ex¬ 
cept in the negative sense that appellant is denied 
the incidental advantage of suppressed competition 
which might result from the exclusion of his com¬ 
petitors’ ergot importations. But this is not a 
matter of right. 

Appellant’s standing in this case in respect of 
his interest is substantially that of the plaintiff in 
the case of Louisiana v. McAdoo, Secretary of the 
Treasury, 234 U. S. 627, 631. In that case Louisi¬ 
ana sought by mandamus to compel the Secretary 
of the Treasury to assess a higher rate of duty upon 
Cuban sugar imported under the Tariff Act upon 
the ground that the admission of such sugar at less 
than what plaintiff alleged to be the legal rate 
worked injury to plaintiff by reason of the fact that 
it must necessarily sell its sugar in competition for 
a lower price. The Court said, (pp. 631 and 632): 

But what definite and distinct interest has 
the State of Louisiana whether the rate col¬ 
lected be too high or too low ? She is a pro- 
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ducer of sugar which must be sold in pornpe- 
tition with foreign sugar, and the petition 
avers that the lowering of the duty upon 
Cuban sugar will lower the price foii which 
she must sell her sugar yet unsold. |But if 
Louisiana, as a mere producer and seller of 
sugar, mav review the action of the Secretarv 
of the Treasury in determining the rate to 
be collected on Cuban sugar, why may not 
any consumer, though not an importer, make 
a similar complaint if in his judgment the 
Secretary of the Treasury is exacting a 
higher rate than justified by the law, tjhereby 
enhancing the price he must pay in tfie mar¬ 
ket upon imported articles which hq uses? 
Obviously such suits to review the official ac¬ 
tion of the Secretary of the Treasury! in the 
exercise of his judgment as to the rate which 
should be exacted under his construction of 

i 

the Tariff Acts would operate to distijrb the 
whole revenue svstem of the Government 
and affect the revenues which arise jthere¬ 
from. Such suits would obviously, in j effect, 
be suits against the United States. I New 
York Guaranty Co . v. Steele, 134 U. £j>. 230; 
Louisiana v. Jumel, 107 U. S. 711; Hopkins 
v. Clernson College, 221 U. S. 636, 642.! 

In Edward limes, Trustees, v. the United States, 
263 L T . S. 143, 148, a similar claim of interest! in at- 
tacking an order of the Interstate Commerce! Com¬ 
mission alleged to be illegal was denied. The jCourt 
said (p. 148) : | 

But plaintiffs could not maintain this suit 
merely by showing (if true) that the j Com- 
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mission was without power to order the pen- 
altv charges canceled. Thev must show also 
that the order alleged to be void subjects 
theip to legal injury, actual or threatened. 
This thev have wholly failed to do. Cancel- 
lation of a charge by which plaintiffs’ rivals 
in business have been relieved of the handi¬ 
cap theretofore imposed may conceivably 
have subjected plaintiffs to such losses as are 
incident to more effective competition. But 
plaintiffs have no absolute right to require 
carriers to impose penalty charges. 


Other cases illustrate the principle that indirect 
effects of alleged illegal acts by public officers do not 
afford plaintiff's thus indirectly affected any stand¬ 
ing in Court to attack the validity of such acts. 

In U. S. ex rel AIsop Process Co. v. Wilson, Sec¬ 
retary of Agriculture, 33 Ap. D. C. 472, it was held 


that the relator who was neither an owner nor a 
manufacturer of bleached flour was not entitled to 
mandamus to compel the suppression of an alleged 
unlawful food inspection decision of the Secretary 
of Agriculture denouncing bleached flour as an 
adulterated product even though the promulgation 


of the decision caused cessation of sales of the re¬ 
lator’s bleaching machinery to millers. In that 
case the court said: 


The relator as a corporate entity has no 
interest in the enforcement of duties owing 
by the Secretary to the public. It seeks to 
arrest the operations of an executive depart¬ 
ment of the Government solelv because the 
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indirect effect of the promulgation ! of an 
opinion by the head of that department has 
been to cause millers to cease purchasing 
relator's machinery. In all the cases relied 
upon by relator mandamus was granted to 
secure to the relators rights which tliejy were 
entitled personally to enjoy. Measured by 
this test, it is apparent that the relatjor has 
no such interest in the subject matter of this 
controversy as to entitle it to the writj. Be¬ 
ing neither an owner nor a manufacturer of 
bleached flour, its legal rights were not in¬ 
volved or invaded by the action of thcjSecre- 
tary. It is a mere volunteer in this proceed¬ 
ing and as such is without standing, j 

The power to enjoin official acts rests upon the 
same foundation as mandamus. 

i 

Moore v. Heaney, 34 App. D. C. 31.1 

i 

In B usiness Men’s League et al. v. Waddill, 40 
L. E. A. 501, 502, the plaintiffs sought an injunction 
to prevent the Superintendent of the State Insur¬ 
ance Department of Missouri from approving, un¬ 
der a statute alleged to be unconstitutional, j a uni¬ 
versal policy of insurance to be used to the exclusion 
of all other forms bv fire-insurance companies doing 
business in the State of Missouri. It was Alleged 
that the action of the defendants would be jo pre¬ 
vent plaintiffs from obtaining the kind of policy 
which they were hitherto able to obtain from in¬ 
surance companies suitable to the needs oi‘ their 
business. In denying the injunction the Court said: 
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Tlie first question that arises for deter¬ 
mination is whether plaintiffs have any 
standing, in equity, to maintain this suit. 
They do not charge that defendant was about 
to interfere directly with anv contract which 
thev had made or were intending to make. 
Their real complaint, stripped of all unnec¬ 
essary matters, is that the above-recited act 
of the legislature is unconstitutional; that, 
nevertheless, defendant is about to approve 
a form of policy under it. If he does so, they 
say, the insurance companies will, either un¬ 
der the erroneous belief that such action is 


binding upon them, or because they prefer 
to adopt such form, refuse to issue any other 
kind.of policy, and, by such conduct of the 
companies, under the guise of obedience to 
said act. plaintiffs may be not able to make 
contracts of insurance, which they otherwise 
might make. We know of no principle that 
will authorize a party to contest the validity 
of a legislative act, and enjoin an officer from 
carrying out its provisions, simply in order 
that another person may thereby have the 
opportunity to make a more favorable con¬ 
tract with him. State v. Hathaway, 106 Mo. 
236. i Yet this seems to be plaintiff’s atti¬ 
tude in this case. 66 Injury, material and ac¬ 
tual, not fanciful, theoretical, or merely pos¬ 
sible, must be shown as the necessarv or 
probable results of the action sought to be 
restrained.” 


In Blackman v. Mellon, Secretary of the Treas¬ 
ury, et al., 5 Fed. (2d) 987, it was held that one 


15 


having a permit to use denatured alcohol jin the 
manufacturing of an insecticide was not the jproper 
plaintiff to sue for an injunction restraining pro¬ 
hibition authorities from interfering with aj dealer 
who had been supplying him, such dealer oi* seller 

i 

being the proper party to make the plaintiffj. 

Similarly, in the recent case of U . S. ex rel. Sil- 
ver Producers Association et al. v. Melton et 

ah, -App. D. C., 32 Fed. (2d) 415, this! Court 

held that in mandamus suits the plaintiff must 
show individual and direct interest in the subject 
matter of the litigation and not merely an indirect 
and remote interest. 

In view of the foregoing authorities, it js sub¬ 
mitted that appellant is without a vestige oif legal 
right to maintain the present action. | 

(2) The entries of ergot complained of in the bill w6re per¬ 
mitted by appellees in the lawful exercise of jurisdiction 
under the statute to decide their admissibility, ai^d their 
action in the premises is not reviewable on ^uit for 
injunction 

The review herein sought of appellees official ac¬ 
tion is based upon a denial that any discretionary 
authority is conferred upon them by the Food and 
Drugs Act to determine the admissibility of food 
and drugs offered for importation. Counsel for 
appellant in their brief assert that (page 9) :j 

This is not an attempt to review a proper 
discretionary act , nor impose the authority 
of the Court upon that of the officials en¬ 
trusted with the enforcement of the Federal 
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Food and Drugs Act nor to substitute tlie 
judgment of the Court for their judgment . 
If the defendants could he considered, hy 
any fair or reasonable construction of the 
statute, to he invested with discretion in de¬ 
termining the fitness of crude ergot for ad¬ 
mission to the United States, this suit icould 
never have been brought, but there is no dis¬ 
cretion involved here, the provisions of the 
Act will be searched in vain for the slightest 
evidence of any such legislative intent . 
(Italics supplied.) 


Analysis of the provisions of Section 11 of the 
Act shows clearly that the duty of appellees there¬ 
under is not ministerial but discretionary in char- 

& 

acter. Thev are not required thereby to examine 
each and every consignment of food and drugs of- 
fered for importation. The Secretary of Agricul¬ 
ture may select the particular consignments from 
which specimens are to be taken and examined. 
Examination of specimens mav be waived under the 
statute, and the regulations promulgated for the en¬ 
forcement of the Act so provide. 

Pending examination of specimens the consign¬ 
ments of food or drugs may be delivered to the con¬ 
signee under a penal bond conditioned for their re¬ 
turn for reexport or destruction in case the 


examinations and findings are adverse to their im¬ 
portation. 

In case examinations of such specimens are made, 
the conclusions and findings of the Secretary of 
Agriculture, based upon the results of the examina- 


I 
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j 

i 

i 


tions, after a hearing to the importer or consignee 
interested, are controlling and final in respect to 
the admission or exclusion thereunder of the!article 


in question. The Secretary of the Treasury jacts in 
accordance with the findings of the Secretary of 
Agriculture. 

i 

These provisions of the statute can not tye con¬ 
strued reasonably as imposing a ministerial duty 
upon appellees to exclude any particular drug im¬ 
portations, since they make examinations of! speci¬ 
mens of importations optional with the Secretary 
of Agriculture, and in the event that examination 
of specimens are made, they make the exclusion or 
admission of the importations dependent uppn the 
Secretary’s findings or conclusions. i 

When specimens of food or drugs offered fbr im¬ 


portation are examined, pursuant to this statute, 
the questions committed to the decision of appel¬ 
lees whether the article is adulterated, misbranded, 
or dangerous to the health of the people (if the 

I 

United States, are substantially the same as i those 
which arise in the course of the judicial proceedings 
provided in Sections 2 and 10 of the statute in re¬ 
spect to articles entering into interstate comrjierce. 

Unquestionably the statute provides its rules of 
decision whereby appellees determinations ajre to 
be made, and the Pharmacopoeial standards jform 
a part of these rules. But the rules do not operate 
to dispense with the necessity of appellees exercis¬ 
ing a judicial discretion in finding the facts aind in 
making a proper application of the rules thereto. 


i 
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Discretion is not claimed by them, as opposing 
counsel assert, to displace the statutory standards. 
The discretion here contended for is that ordinarily 
possessed by any tribunal invested with the duty 
of deciding questions of law and fact committed to 
it for decision. 

Section 7 of the Act provides in substance that 
a drug recognized in the Pharmacopoeia shall be 
deemed to be adulterated if it fails to conform to 
the standard of strength, quality, and purity as de¬ 
termined bv the tests laid down in the Pharma- 
copoeia, provided, however, that it should not be 
deemed to be adulterated if below Pharmacopoeial 
standard when its own standard of strength, qual¬ 
ity, or purity is declared on the package or con¬ 
tainer. Tlife bill affirmatively alleges that some of 
the ergot importations mentioned were marked so 
as to show that they were substandard, and the 
fact that other consignments were so marked is not 

o 

negatived. 

In the determination, therefore, whether a drug 
is adulterated within the definition of the Act there 
is involved not only the question of whether it con¬ 
forms to the standards of the Pharmacopoeia but 
also whether it is properly and truthfully labeled 
so as to show its own standard of strength, qual¬ 
ity, or purity. Obviously such decision involves 
the exercise of a judicial discretion, and is of the 
type held by the Supreme Court to be conclusive, 
when not arbitrary. 
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In Houston v. St. Louis Independent Packing 
Go., 249 U. S. 479, 484, wherein the authority of 
the Secretary of Agriculture, under the Mekt In¬ 
spection Act, to pass upon the truthfulness of 
descriptive labels upon meat food products, was in 
question. The Court held: | 

Whether or not the term “sausage,’; when 
applied to the product of the appellee, in 
which more than the permitted amopnt of 
cereal and water is used, is false and Recep¬ 
tive is a question of fact, the determination 
of which is committed to the decision of the 
Secretary of Agriculture bv the autlioritv 
given him to makes rules and regulations 
for giving effect to the act, and the law is 
that the conclusion of the head of an Execu¬ 
tive department on such a question will not 
be reviewed bv the courts, where it isifairlv 

* / | v 

arrived at with substantial evidence tp sup¬ 
port it. 

And in the case of Brougham v. BlantoA Mfg. 
Co., 249 U. S. 495, it was held that the power to 
determine whether a trade name is false aijid de¬ 
ceptive, given by law to the Secretary of Agricul¬ 
ture, is, when exercised, conclusive of the falsity or 
deception of the name. 

In Commercial Solvents Co. v. Mellon et dl., 51 
Apps. D. C., 146, this Court had occasion to con¬ 
strue the Dve and Chemical Control Act of May 
27, 1921, regulating the importation of certain 
chemical compounds and prescribing the conditions 
for their admission and exclusion from importa- 
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tion, and committing to the Secretary of the Treas- 
urv the duty of determining the existence of the 
statutory conditions which made for the admission 
or the exclusion of the product. Plaintiff in that 
case pleaded the existence of the statutory condi¬ 
tions made for the exclusion of the product as 
against the decision of the defendant to the con¬ 
trary. But this Court held that the decision in- 
volved the determination of a question of fact re¬ 
quiring the application of technical knowledge and 
was within his jurisdiction, and that it could not be 
reviewed by mandamus or injunction upon such 
allegations, in the absence of a showing that it was 
arbitrary or capricious. 

Similarly, the Supreme Court in Interstate Com¬ 
merce Commission v. Chicago, Bock Island cC* Pa¬ 
cific Bail wag Coni pang, 218 U. S. 88, 110. speaking 
of a rate decision of the Commission, said: 

Such decision, we have said with tiresome 
repetition, is peculiarly the province of the 
Commission to make, and that its findings are 
fortified by presumptions of truth, “due to 
the judgments of a tribunal appointed by law 
and informed by experience." (Citing 206 
U. S. 454.) 

In appellant’s brief the cases of Philadelphia v. 
Stimson, 223 U. S. 607; Waite v. Maceg, 246 U. S. 
606; Kuenster v. Meredith, 264 Fed. 243, are cited as 
sustaining appellant ? s contentions. These decisions 
merely hold to the well-recognized principle that 
executive officials may be enjoined from acting be- 


yond their jurisdiction to the injury of a plaintiff. 
In these cases it was made to appear by the plead¬ 
ings that the defendants had transcended the |limits 
of their lawful authority, not that they liadj acted 
erroneously within that authority. 

Counsel for appellant has made it clear, however, 

i 

that the claim for injunctive relief in the distant 
case is based upon alleged error in appellees’ conclu¬ 
sions. This express contention is set forth ill their 
brief, at page 15, as follows: 


It is submitted that the conclusions j of the 
defendants can only be properly based upon 
the result of scientific tests conducted py ex¬ 
perts, and that if defendants in the exercise 
of their alleged unlimited discretion reach 
erroneous conclusions, they do not thereby 
place themselves beyond the reach of the in¬ 
junctive power of this Court. (Italic^ sup¬ 
plied.) 

Their contention in this behalf is in square con¬ 
flict with the declaration of the Supreme Coiirt in 
Riverside Oil Co. v. Hitchcock, Secretary of the 
Interior, 190 IT. S. 316, 324; that: i 


Whether he decided right or wrong is not 
the question. Having jurisdiction to (jiecide 
at all, he had necessary jurisdiction and it 
was his duty to decide as he thought the law 
was and the courts have no power whatever 
under these circumstances to review liis de¬ 
termination by mandamus or injunction. 


The instant bill substantially stands upon the 
bare averments that the ergot mentioned therein 
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was below the standard and therefore inadmissible 
under the law. These averments serve onlv to con- 
tradict appellees’ judgment, and put in issue the 
correctness of their determinations. If appellees’ 
duty be discretionary, as we contend, such aver¬ 
ments are insufficient to constitute a challenge of 
their jurisdiction. 

No allegations are made as to whether specimens 
of the ergpt were examined by appellees’ examin¬ 
ers at the port of entry. In so far as it appears 
from the bill, examination of such specimens might 
have been waived and the drug admitted without 
its condition being passed on by appellees. Such 
admissions are not inconsistent with the terms of 
the statute. 

Since the statute makes the exclusion of food or 
drugs contingent upon an examination of speci¬ 
mens and a finding by appellees from such examina¬ 
tion that such food or drug was either adulterated, 
misbranded or dangerous to health, it is incumbent 
upon appellant, in order to lay a basis for attacking 
the admissions as arbitrary or capricious, at least 
to allege that examinations of specimens of the er¬ 
got were made, that it appeared therefrom that such 
drug was adulterated, misbranded, or dangerous to 
health, and that notwithstanding appellees, without 
anv substantial evidence whatsoever, made findings 
as to admissibility contrarv to the uncontroverted 
evidence placed before them. No such allegations 
are made in the bill. It is a legitimate inference, 
therefore, that the entries were permitted in ac- 



cordance with the normal administrative procedure 
under the statute. The inference is fortified by 
the presumption of regularity attendant upo|n the 
discharge of an official duty. The presumption is 
here reinforced by the fact that in regulations for 
the administration of the statute made and promul¬ 
gated by appellees in conjunction with the Secre¬ 
tary of Commerce, their suborinates are in effect 
instructed to follow the statutory requirements in 
making their examinations of food and drugs and 
to act for the exclusion or admission of such im- 
portations in accordance with the results of the 
examinations. 

In Waite v. Macey, supra , cited by appellant, 

there was involved a regulation of the .Secretary of 

the Treasury, under the Tea Importation! Act, 

which was held by the court to be beyond the power 

* i 

of the Secretary to make. It was contended on 

behalf of the defendant Board of Tea Examiners, 

subordinates of the Secretary, who were charged 

. . i 

with the duty of passing upon tea importation^, that 
the presumption should be indulged that they would 
follow the law and discard the invalid regulation in 
passing upon the tea offered for importation. The 
Court, however, in the absence of an express dis¬ 
claimer by defendant of an intention to repudiate 
the regulation, indulged the presumption that they 
would follow it. 

i 

A like presumption should be indulged in the in¬ 
stant case in favor of the regularity of the official 
action involved herein; particularly since the pres- 



24 


ent regulations are not alleged to be invalid in any 
respect, and there is no affirmative showing in the 
bill that appellees have ordered or authorized any 
abrogation of or deviation therefrom in the case 
of ergot importations. The regulations, of which 
the court takes judicial notice, stand as an effective 
disclaimer by appellees of any purpose or intention 
to disregard the statutory requirements in the case 
of ergot importations. 

The courts have repeatedly held that interference 
by injunction with executives in discharge of their 
official duty involving the exercise of judgment and 
discretion is never warranted except upon a clear 
showing by the plaintiff that defendants are acting 
or propose to act beyond their jurisdiction. 

It is incumbent upon such plaintiff by clear and 
specific allegations to disclose such a state of facts 
as would foreclose every inference but that defend¬ 
ants are exceeding or are about to exceed their law¬ 
ful authoritv. 

In injunction suits the material and essen¬ 
tial elements which entitle plaintiff to relief 
shall be sufficientlv certain to negative everv 
reasonable inference arising from the facts 
stated, from which it might be deduced that 
he might not under other supposable facts 
connected with the subject thus be entitled to 
relief. 

Texas Advertising Co. v. Bay Trust Co., 
206 S. W. 729. 

In order that a party may be entitled to 
injunction the petition must not only state 
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i 

facts showing a prima facie case, but must 
also negative other reasonable inference laris- 
ing from the facts stated that plaintiff sj may 
not be entitled to the relief sought. 

Miller v. City of Ballinger, 204 S. W. ilT3. 

The rule of pleading that statements! of a 
party are to be taken most strongly against 
himself are reinforced in injunction suits by 
the requirement that plaintiff must not! only 
state the essential elements that entitli him 
to relief, but must also negative the existence 
of other supposable facts which would) pre¬ 
clude relief. 

Kell Milling Co . v. Bank of Miami, 168 
S. W. 46. ’ ! 

Boss v. Bellman, 161 S. W. 1073. | 

The case of appellant herein, therefore, doc|s not 
differ essentially from that of the plaintiffs in | Com¬ 
mercial Solvents Company v. Mellon, supra, j It is 

i 

true that the Solvents Company conceded, | with 
candor commended bv this Court, that the decision 

of the defendant involved in that case was made in 

! 

the ordinary course of the statute's administration 
and was not arbitrary or capricious. Appellant 
herein, it is regretted, is not quite so candid, fcpon 
information and belief, he has here made vague and 
general charges to the effect that most if not dll the 
ergot, except his own, admitted by appellees!since 
September 1,1927, has been willfully and knowjingly 
permitted entry by them in definance of the katu- 
tory provisions. 


i 
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The use of the qualifying adverbs “ willfully and 
knowingly’’ in this connection are but argumenta¬ 
tive characterizations of appellees official action, 
expressive only of the pleader’s opinion in respect 
thereto. They import no matter of fact into the 
bill as to tangible acts done by appellees in connec¬ 
tion with the entries here in question, which would 
be beyond their authoritv. It is a far-fetched sug- 
gestion, and opposed to common sense in the cir¬ 
cumstances of this controversy, to impute personal 
motives or a wrongful intent to appellees in the dis¬ 
charge of the routine official duty here involved, 
upon the sole basis that their conclusions do not ac¬ 
cord with appellant’s self-interest. Their jurisdic¬ 
tion in the premises is to be tested not by their 
supposed state of mind, but by their extrinsic and 
tangible acts. 


A more substantial basis than that afforded bv 
the present bill is, therefore, requisite before a 
court of equity would be justified in assuming juris¬ 
diction to determine in this case whether appellees 
have acted,in excess of their jurisdiction in admit¬ 
ting the ergot mentioned in the bill. 

Opposing counsel’s insistence in their brief that 
there is no discretion whatsoever in appellees to 

S : 

determine the admissibilitv of the drugs; that the 
duty to exclude substandard drugs from importa¬ 
tion, irrespective of how they may be labeled, is 
mandatory; that a review in equity may be had of 
their erroneous findings as to admissibility under 
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this statute, lends emphasis to our argument jthat 
this bill is not so framed as to present sufficiently 
the issue that appellees have here acted or are about 

i 

to act arbitrarily or capriciously beyond their law¬ 
ful discretionary powers. 

It is submitted, therefore, that to grant the relief 
prayed upon the averments of the bill would, as 
held by the Court below, plainly involve interfer¬ 
ence with the discretionary powers of appellee^ un¬ 
der this statute. 


(3) The present suit in substance and effect is one against 
the United States which has not consented to be 
sued herein 


The statute here involved is a public regulatory 
statute passed in the exercise of the sovereign func¬ 
tion of the United States to regulate interstate and 
foreign commerce in the public interest. No! pri- 

i 

vate rights are therebv conferred, and no individual 
as such has any peculiarly private interest which 


would entitle him to sue upon the ground of its jnon- 

enforcement or maladministration by the officers 

! 

of the Government charged with that dutv. | Its 
proper administration is entrusted to appellees as 
a governmental function appertaining to tlieif re- 

• i 

spective offices. Any interference with them in the 
performance of this duty is an interference jwith 
the functions of the Government itself. In Mlnne- 

i 

sot a v. Hitchcock, 185 U. S. 373, 387, it was saijd: 

The United States is, therefore, the!real 
party affected by the judgment and against 
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which in fact it will operate, and the officers 
have no pecuniary interest in the matter. If 
whether a suit is one against a State is to be 
determined, not by the fact of the party 
named as defendant on the record but by the 
result of the judgment or decree which may 
be entered, the same rule must apply to the 
United States. The question whether the 
United States is a party to a controversy is 
not determined by the merely nominal party 
on the record but by the question of the effect 
of the judgment or decree which can be en¬ 
tered. 

In Louisiana v. McAdoo, hereinbefore cited, it 
was sought to enjoin the Secretary of the Treasury 
to review bv mandamus his action in determining 
the rate of duty to be collected on an imported arti¬ 
cle, and to collect a specific amount, was in effect 
held to be one against the United States. It was 
said: 

* * * But if the matter in respect to 

which the action of the official is sought is 
one in which the exercise of either judgment 
or discretion is required, the courts will re¬ 
fuse to substitute their judgment or discre¬ 
tion for that of the official entrusted bv law 

«/ 

with its execution. Interference in such a 

case would be to interfere with the ordinarv 

%/ 

functions of government. 

In Wells v. Roper, First Assistant Postmaster 
General, 246 U. S. 335, 337, 338, it was held that a 
suit to rest,rain defendant from annulling a con- 

i 


tract and from interfering with its further! per¬ 
formance was in effect a suit against the United 
States and was, therefore, properly dismissed.j The 
averments of the bill therein showed that defendant 

i 

was without personal interest and was acting solely 
in his official capacity and within the scope <j)f his 
duties, and that the interests of the Government 
were so directly involved as to make the United 
States a necessary party. 

In Morrison v. Work, 266 U. S. 481, 488, it was 
held that a court had no power to interfere with the 
function committed by law to the Secretary c^f the 
Interior of administering Indian funds by a duit to 
which the United States is not and can not be made 
a party. 

In the instant case appellees are sued in their 
official capacity and with reference to acts involv¬ 
ing their administrative discretion. They halve no 
pecuniary or private interest in the subject njiatter 
of the suit and if the injunction herein prayed for 
were granted its effect would be to substitute the 


judgment of the Court for that of the Secretary of 
Agriculture in respect to what drugs might be im- 
ported into the United States under the Food and 
Drugs Act. The suit is plainly one against the 
United States which has not consented to be sued, 
(North Dakota v. Chicago Northivestern Railway 
Co., 257 U. S. 485). 
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IV 

CONCLUSION 

It is submitted that for the foregoing reasons, 
the decree of the lower Court should be affirmed. 
Respectfully submitted. 

Leo A. Rover, 

United States Attorney, 

Attorney for Appellees. 

R. W. Williams, 

Solicitor, U. S. Dept, of Agriculture, 

James B. Horigan. 

Assistant to Solicitor, U. S. 

Department of Agriculture, 

; Of Counsel. 
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